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Abstract

Abstract

This dissertation addresses some special and difficult problems
of bankruptcy law system of individuals, and intends to provide a
legal proposal based on the reality of China and theories for the es-
tablishing of bankruptcy law system of individuals in China. The
subject of this dissertation will be discussed from legal history,
comparative study, jurisprudence and legal sociology perspectives.
Except the preface and conclusion, the content of this dissertation
will be divided into seven parts:

Chapter 1 is the introduction. This chapter introduces the bas-
ic theories related to bankruptcy system and bankruptcy system of
individuals, and does some comparative research on the legislations
between China and some countries and districts. Section 1 provides
a historic retrospection of the initiation and evolvement of bankrupt-
cy system, and a analytic demonstration of the definition and fea-
tures of bankruptey. The latest development trend of bankruptcy sys-
tem will be introduced here, too. Section 2, the author points out
that the definition of bankruptcy of individuals will be redefined at
first. Especially, the subtle differences between individual and nat-
ural person in substantive law and procedural law will be illuminat-
ed. The author’s opinion is to substitute the bankruptcy of individ-

uals for bankruptey of natural persons, and specify the meaning of
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bankruptey of individuals. At last, this section reveals the legal
feature and system value of bankruptcy of individuals by comparing
this system with other system. In section 3, this dissertation discus-
ses the development of bankruptcy and the legislations in major
countries, and the history of legislative of bankruptcy in China, and
gives a brief evaluation of the bankruptey of individuals and the
drawbacks of the current bankruptcy law in China.

Chapter 2 talks over the fore — research problems about the es-
tablishing of bankruptcy of individuals in China. This chapter ad-
dresses the necessity and practicability of establishing the bankrupt-
cy of individuals in China, and the basic ideas and principles of
this legal system. In section 1, the author uses the positivism meth-
ods to explore the necessity of establishing the system of bankruptcy
of individuals against the background of market economy. In section
2, the author explores the practicability of establishing the bank-
ruptey of individuals in China against the background of the rapid
development of economy, the improvement of citizens’ legal knowl-
edge, the preliminary establishing of credit system, and the im-
provement of social security. In section 3, the author draws the
conclusion that we should not copy the idea of “debtor relief” in
foreign countries, instead ,the basic idea is to protect the interest of
creditor and to cultivate the credit system. At the same time, we
should adopt fairness, efficiency, autonomy of the creditors, procu-
rational supervision as the basic principles in drafting the bankrupt-
cy system of individuals, and use them as the guidance in the fram-
ing of specific proceedings and systems.

Chapter 3 discusses the initiation of bankruptcy of individuals.

.
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This chapter addresses some important problems such as the partici-
pators, the reasons for bankruptcy and the initiation of bankruptey
proceedings, and tries to provide an framework for drafting our own
proceedings of bankruptcy of individuals. Section 1 divides the
bankruptcy of individuals into different types according to the ca-
pacity of participators. The author suggests introduce legacy bank-
ruptey law system and adopt the sanctionative bankruptcy system to
the responsible leaderships of entity. Section 2 discusses the differ-
ent reasons for bankruptcy. Section 3 addresses the jurisdiction,
petition and register in the proceedings of bankruptcy of individu-
als, and provides a legislative proposal.

Chapter 4 is about the handling of the bankruptey of individu-

als compromise and liquidation. Compromise, reorganization
and liquidation are the three procedures systems to handle the bank-
ruptey cases, which are regarded as the core content of the bank-
ruptcy law system, each relate to many complicated problems of
procedures and substantiality, and the three procedures transfer
each other. Now that this paper is focus on the bankruptcy of indi-
viduals, the author will concentrate on this topic instead of talking
about everything. In section 1, the author analyzes the characteris-
tic of the individual debtor’ s property in the bankruptcy cases, and
points out that the trustee system should been established so that the
debtor’ s property can be take over as soon as the court receiving
the petition for bankruptcy before the declare of bankruptcy. At the
same time, on the basis of the justice principle, the author discuss
the notification of the creditors in bankruptcy of individuals, and

suggest that the liability of good faith should be enforce and these
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systems such as denial of discharge, bankruptcy crime should be
used to urge the debtors to put in debt list initiatively, so that the
creditors can be aware of the bankruptey case in time and take part
in the proceeding. In addition, the author also studies the problems
of creditor’ s rights of insiders and the limit of their rights. Section
2 is about procedure of compromise in bankruptey of individuals. At
first, the author sets forth the important meaning of compromise in
bankruptey of individuals. Secondly, the author compares provision
of compromise in legislation among some countries and districts. Fi-
nally, the author brings forward the blue print of compromise system
in china, which suggests that the thorough separatism of compro-
mise be adopted, and procedure of compromise should be moved
forward in the proceeding so that the parties can choice to apply the
compromise or the liquidation. Section 3 discusses some specious
problems in liquidation proceeding in bankruptcy of individuals.
Firstly, the author lists the conditions particularly that the court
should make a declaration of bankruptcy of individuals, the decla-
ration should be obstructed and what kinds of obligations should be
put to the debtors after the declaration by using the legislation of
some counties and districts for reference. Secondly,the author puts
forward the issue of exempt property which is particular in bank-
ruptcy of individuals, and emphasizes that the exempt property
should be-told from the property of estate. Thirdly, the author dis-
cusses the avoidance powers, the right of eviction, the right of set-
off and the priority in the light of bankruptey of individuals, con-
cludes the attentive problems in liquidation in different type of

bankruptcy of individuals, and compares the issue of removing the
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liquidator’ s duty between the bankruptecy of individuals and the
bankruptey of economic entities.

Chapter 5 discusses the exempt property system in the bank-
ruptey of individual. Exempt property system is a very important
system in the bankruptey of individuals and deserves detailed analy-
sis. Section 1 discusses the basis theory problems of exempt proper-
ty such as signification, character and meaning, and the section 2
defines the scope of the exempt property, and points out that ascer-
taining the scope of the exempt property should safeguard the basic
living standard of the bankrupts, and the basic living standard
should refer to the regional living level, on the premise of not dama-
ging the profits of the creditors, the bankrupt’ re — fresh should be
given more attentions to. Following that, the author compares the
provisions of the exempt property scope of some countries and re-
gions, and gives some legislation advices about how to establish ex-
empt property system of China, which include defining the scope of
exempt property by enumerating, subdividing them according to dif-
ferent quality in content, and giving different treating according to
different quality, the property related basis living be retained on
any condition, the property related re — fresh or something useful to
special spirit value of the bankrupt submiting to the distribution
benefits of the creditors. On the other hand, the amount of exempt
property should be limited. Section 3 discuss the action procedure
of the exempt property right at first, include the action parties, fil-
ing petition, filing the objection, and the court how to judge the pe-
tition of the exempt property so on. Secondly, this section discusses

the disputing problems about how to use the exempt property right.
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