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PREFACE

Since the last edition was published, the law has continued to develop unabated.
Much of this has arisen from the surge in contracts entered into by e-commerce via
the Internet, Whilst the fortunes of dot.com companies seem to ebb and flow, it is
clear that the development of e-commerce contracts is still in its infancy and is likely
to increase dramatically in the future. In order to control this new commercial environ-
‘ment, there have been discussions taking place over several years within the European
Union to legislate for this development. A number of directives have been introduced
but the most important of these for a text on the law of contract are the European
Directives on Electronic Commerce and Direct Selling. The Directives have had an
impact, not just in relation to e-commerce contracts, but also in relation to some of
the more conventional means of contract formation. To this end, I have included in
this edition a discussion of the effects of the Consumer Protection (Contracts Concluded
by Means of Distance Communication) Regulations 2000. As the title suggests, this
piece of legislation encompasses not just contracts formed via the Internet but all
types of contracts formed at a distance, for instance by telephone, e-mail, fax, letter,
etc. The vast majority of the existing law on contract formation was formulated
during the nineteenth century and, until now, these rules have been adapted to the
new electronic era by way of precedent. However, there is only so far one can go with
this process and at times this has not been very successful. The new regulations go
some way towards rectifying this situation and as such are of fundamental importance
to the law of contract.

Over the past two editions, I have discussed the impending Contract {Rights of
Third Parties) Bill. This, finally, has now received the Royal Assent to create the
Contract (Rights of Third Parties) Act 1999, which has now been fully encompassed
within this edition. This Act must have had one of the longest gestation periods of any
Act of Parliament when one considers that the Law Revision Committee first recom-
mended the need to reform the rules relating to privity of contract in 1937!

In the last edition I included the Unfair Terms in Consumer Contract Regulations
1994. These have now been replaced by the Unfair Terms in Consumer Contract
Regulations 1999. The changes are slight but in the last edition, I levelled criticisms at
the 1994 Regulations which the new 1999 Regulations address.

I have amended the text in relation to illegality in contracts. To this extent, I have
re-written the section on contracts in restraint of trade to take into the account the
changes wrought by the Competition Act 1998. This Act was required in order to
bring the United Kingdom into line with Articles 81 and 82 of the Treaty of Rome. I
thank my colleague Mr Tim Wolstencroft for his expert help and advice here. I have
also amended the text in relation to contracts to oust the jurisdiction of the courts to
take into account the effects of the Arbitration Act 1996. I should have made this
amendment in the last edition but it escaped my attention. I trust that I have rectified

this situation now.
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I did not include a commentary on the decision in Westdeutsche Landesbank
Girozentrale v Islington London Borough Council in the last edition. This case affirmed
the principle that money paid under a mistake of law was irrecoverable. This view
was challenged and indeed overturned in Kleinwort Benson v Lincoln City Council in
1998. The full implications of this decision had not been fully assessed and anyway it
came too late to be included in the last edition. I have now provided a full
commentary on these cases and have provided commentary on the first case to arise
out of the Kleinwort decision — Nurdin and Peacock plc v D B Ramsden and Co. Ltd.

In the last two editions, I attempted to deal with almost an explosion of decisions in
relation to undue influence arising out of the case of Barclays Bank v O’Brien. In the
last edition in particular I included a substantial amount of comment on the case of
the Royal Bank of Scotland v Etridge. While this aspect of undue influence is still a
burgeoning one, I have resolved in this edition to be a little cautious when including
new cases. I have therefore confined the inclusion of additional cases to those that
make a significant contribution to this area of the law. My reason for this is that this
area is now very complex and cluttering the text of a Law of Contract book with fine
principles on an area that is really within the realms of equity is more likely to confuse
rather than clarify the law. This contravenes the whole philosophy behind the writing
of this textbook and I hope that readers will understand and appreciate this piece of
editorial licence I am bringing to this edition. I have therefore confined any revision
here to the case of Barclays Bank v Coleman which questioned what was formerly
regarded as the fundamental requirement of manifest disadvantage in undue influence.

In the last edition, I included a section on the rule in Dunlop v Lambert as an
exception to the rule of privity of contract. I have re-written and revised this area by
deepening and broadening the analysis. Furthermore, in the last edition, I discussed
the Court of Appeal decision of Alfred McAlpine v Panatown in this context. This
case went to the House of Lords late last year and so I have provided an updated
commentary on that judgement.

A further case that has been considered in this edition is that of Rogers v Stevenson
in which the meaning of ‘in the course of a business’ in the context of the Sale of
Goods Act 1979 has been reassessed. This expression was previously given a restric-
tive interpretation in that the sale had to be an integral part of the seller’s business to
fall within this meaning. In Rogers v Stevenson, the Court of Appeal revised its inter-
pretation in order to give the expression a wider meaning so that it will now encompass
all goods sold in a business and not just those which are an integral part of the
business.

Whilst there have been a large number of reports of cases in the law of contract
published over the last two years, the vast majority of these cases are classed as
unreported judgements and do not appear in the mainstream series of law reports. I
have refrained from making widespread use of such cases since the whole ethos of this
book (and the others in the series) are that they should stand alone and that if a
student needs to look further they should be able to do so from a readily available
source.

The motives behind the writing of this book have evolved from some of the
developments that have occurred in legal education in recent years. ‘Modularisation’
and ‘semesterisation’ of degree courses has invariably meant that students have less
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contact time with their individual subject tutors, since the thrust has been towards
student-centred learning programmes. The growth of the use of the Internet for
tuition purposes is likely to isolate students even more from their subject tutors. For
the first year student who is new to Law, Higher Education and such methods of
learning, the prospect of making sense of scribbled lecture notes obtained in a crowded
lecture theatre (or scrolling through a ‘virtual’ lecture), the task in hand must seem
enormous. Their predicament is not helped by the fact that poor funding is resulting in
many so-called full-time students having to work part-time simply to survive. I make
no secret of the fact that they have my utmost sympathy and that I am grateful that I
studied for my law degree when I did.

Today’s student, despite all of these problems, must nevertheless acquire a good
knowledge of this fundamental aspect of English law. Many have to acquire this
knowledge through their own efforts. Of course, this has been the experience of
distance-learning students for many years and, indeed, by anyone faced with a new
subject who is required to obtain a good knowledge and understanding of it in the
absence of some of the more formal educational structures, such as the part-time
student. The onset of virtual degree courses is likely to increase these problems.

This book has also been written with the Postgraduate Diploma in Law/Common
Professional Examination student in mind. These students are required to study the
eight core legal subjects over one academic year in which they receive thirty-nine
hours of tuition per subject. It is expected that such students will acquire a postgraduate
level of knowledge of the law in this time! Clearly, all these students require a text that
provides them with a head start in their understanding of the material. Whilst these
have been the primary motives behind the writing of this book, students who are
studying the law of contract as a single subject may also find the book useful, such as
students studying this subject for Part II of the Institute of Legal Executive exam-
inations or even A-level examinations.

The object of this book, therefore, remains the same; that is, to present the law in a
readable and accessible form by setting out the general principles of the subject with-
reference to the leading and most recent cases. Problem areas and other contentious
aspects are also considered but as a means of leading the student into more specific
reading. For this reason, there is a selection of recommended further reading at the
end of each chapter which takes the form of more authoritative texts and articles in a
variety of legal journals. Hopefully, these will also save students time when having to
research particular topics. 1 have attempted to present the text in a user-friendly and
structured form, eliminating footnotes and minor cases that so often are an intimi-
dating presence and which tend to obscure rather than clarify the principles behind
the subject. .

Not many years ago, the law of contract was regarded as one of the easier
undergraduate law courses. I do not believe this to be true any more (if, indeed, it ever
was). The reception and comments received with respect to the last edition were
extremely encouraging although, as ever, I welcome any suggestions that may improve
it. In time-honoured tradition, all errors and omissions are entirely my responsibility.

Whilst this book can be used as a stand-alone text, it is not written with this
intention but to encourage students to undertake further reading so that they have a
full understanding of the wider issues that surround this increasingly complex subject.
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Neither has the book been written with the intention of providing a ‘crammer’ — the
text is far too full in any event to meet such an aim — but to provide a half-way house
between a student’s lecture notes and the more substantive texts.

My sentiments towards authors of the more traditionally regarded authoritative
works, both past and present, remain the same. No-one could write any work on the
law of contract without reference to such works as Treitel, Law of Contract; Cheshire,
Fifoot and Furmston, Law of Contract and Beatson, Anson’s Law of Contract. The
contribution of these authors to the subject have been immense and it is only correct
that acknowledgement should be given to this fact as well as to the help each one has
given to me over many years, in particular with the writing of this book. It is for this
reason that readers have been referred to these texts at the end of each chapter and,
where appropriate, within the body of the text itself.

It is a tradition in the preface of a book to thank those who have given their help
and assistance in the writing and production of it. Mine is no exception and I make no
apology for this. On the academic side, I express my thanks to David Sagar and Tim
Wolstencroft, both of the Department of Law of the University of Huddersfield, for
their continued suggestions and constructive criticism of the text — both solicited and
unsolicited! Tim in particular has continued to give tremendous support to myself and
my family over some very difficult personal times and for this I cannot thank him
enough. My thanks also go to Pat Bond of Financial Times Publishing for his con-
tinued support and patience in waiting for the manuscript for this fifth edition. His
belief in this book and in the Foundation Studies in Law Series as a whole has con-
tributed immensely to the success of both. The quality of the production of the book
and the series is a tribute to the dedicated hard work of Pat and his team at Pearson
Education.

On a personal level, my continued thanks and gratitude must go to my mother and
father for their continued support, help and dedication over many years. The death of
my mother as I was writing this edition was a tremendous loss to me and to this extent
this edition is dedicated to her. Both my parents have taken great interest in my work
and have obtained great vicarious pleasure in the success of this book. They have
shown great understanding and patience at my sometimes prolonged absences whilst
working on this manuscript.

This book is also dedicated to three very special people in my life — my wife, Val,
and my two sons, Phillip and William. Their love, affection and companionship are of
paramount importance to me. Firstly, Val has given me great encouragement and
patient support for my work, whether it be on this fifth edition or otherwise. Her love
and companionship have provided me with the greatest incentive as we have wound
our way through the trials and tribulations that sometimes arise in life. Her courage
and ability to laugh in the face of great adversity and personal difficulties has been a
great lesson to us all. Secondly, my two sons, Phillip and William, continue to offer me
plenty of distractions from work. As with all children, their continued ability to think
up new ways of relieving me of hard-earned royalties continues to bemuse and
surprise me. In the preface to the fourth edition, I resolved that they could pay for
their own golf balls — now their patience extends to helping father look for his! They
also continue to show great fortitude when I berate them about their school or college
work. I treasure their companionship tremendously and revel in their successes, as
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well as in their enthusiasm and zest for life. They are ambitious and I sincerely hope,
like any parent, that those aspirations are realised.

Paul Richards
April 2001
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