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Abstract

Ever since the litigation explosion in the 1980s, CPA’s civil liabili-
ty has arisen as a controversial issue in many countries.The lawsuits
brought against the accountant firms frequently became topics of the medi-
a, as they were mostly connected with famous corporations’ bankruptcy
or plaintiff’ s huge sum of indemnity claims, which were embodied in the
case of Enron Anderson of foreign countries and the case of Yinguangxia-
Zhongtian of our country. Simultaneously, the accountancy circle and the
law circle can hardly find common grounds upon the marginal problem of
CPA’ s civil liability. The focus of CPA’ s civil liability is in nature the is-
sue of fair and reasonable sharing of capital market risks.The key point of
research should pinpoint the balance of the interesis among the corpora-
tions, CPA (accountant firms) and users of report forms.This thesis
mainly deals with CPA’s civil liability towards third parties with emphasis
upon CPA’s civil liability in the information disclosure of securities mar-
ket, exploring systematically the theoretic basis, liability nature, doc-
trines of liability fixation, liability confirmation and tortious damages in
CPA’s civil liability towards third parties.

The thesis, totaling 200, 000 Chinese characters, consists of 5
chapters besides the introduction.

Beginning with CPA’s nature orientation, Chapter ] insists CPA be
characterized as experts and analyzes CPA’ s characteristics in the role of
experts. Then, it further probes into the legal background for CPA’s ap-
pearance and development and puts forward that accountancy, character-
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istic of commonality, enterprise, independency, and trade discipline is
a unique occupation. The author then attributes CPA’ s civil liability to the
category of expert liability, endowing it with common aspects of expert li-
ability . The basis for CPA’s civil liability towards third parties is expert’s
high-degree duty of care. Comprehensive exposition is given to duty of care
and the connotation and composition of high-degree duty of care. CPA’s
civil liability towards third parties arises from his behavior of providing
false financial accounting reports against his high-degree duty of care in
the background of radical social economic environment change and peopl-
e’s enhanced awareness of the role that civilian auditing has played since
the 1960s.

Through analyzing two main legal systems’ s legislation and prece-
dents on the characterization of CPA’ s civil liability, Chapter Il shows
that the Anglo-American Law System characterizes it as tort liability in ei-
ther statutory law or customary law, while the Continental Law System
countries do not all characterize it as tort liability. German legislation has
long negated CPA’ s liability towards third parties.To protect investors’ s
interests, German precedents confirmed information provider’ s liability
towards third parties and extended the contractual liability for the pure
property damage to third parties with the interpretative method of “mainly
contractual liability and secondarily tort lisbility” . In France it’s charac-
terized as a legal occupational liability. Chinese scholars have much con-
troversy upon the character of CPA’ s civil liability. The main ideas are as
follows: doctrine of tort liability, doctrine of liability for breach of con-
tract, doctrine of product liability, doctrine of statutory liability and doc-
trine of third-type liability based on occupational duty.The judicial prac-
tice seems to have experienced the conversion from adopting liability for
breach of contract to tort liability. The thesis argues that CPA’ s civil lia-
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bility towards third parties belongs to tort liability in nature.

Analyzing doctrine of liability fixation and the meaning in confirming
it, Chapter [l evaluates domestic scholars’s controversy upon the doc-
trine of CPA’s civil liability fixation and appraises the legislation in this
aspect in foreign countries and Taiwan district.It concludes that neither
no-fault liability doctrine nor doctrine of liability for wrongs is adopted on
this issue in the vast majority of countries and districts in the
world. Analyzing the connotations, application scope and arising back-
ground of no-fault liability doctrine and doctrine of Liability for wrongs,
the thesis comments on the current legislation and judicial interpretation of
our country. Although the current legislation did not prescribe the fixation
doctrine of CPA’ s civil liability, by analyzing relevant provisions’ s im-
plications, the current legislation tended to adopt the doctrine of liability
for wrongs. And the fixation doctrine of CPA’ s civil liability in our country
should take its special form doctrine of presumptive wrongs.The reasons
are: a) CPA’s liability towards third parties is a kind of “reasonable
guarantee liability”, but not “absolute guarantee liability” ; b) adoption
of this doctrine is advantageous for the protection of weak groups’s inter-
ests in information activities; c) it is favorable for maintaining accountan-
cy’s subsisting room; d) it conforms with current domestic law and inter-
national common practice.

Chapter IV explores the confirmation of CPA’ s civil liability. The
civil law scholars have long debated upon the subjective doctrine and ob-
jective doctrine regarding the confirmation of civil liability fault. This the-
sis holds that they both have contribution and can be adopted simultane-
ously. Having examined the judicial practices of different countries, it
claims that most countries’ s law has adopted objective doctrine to identify

the actor’ s fault. The objective doctrine mainly uses “duty of care” as
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the test for fault. The criterion to judge whether the accountant is subjec-
tively in fault is not whether he has strictly observed the procedures or
whether the financial report is false, but his “occupational prudence” .

To judge whether the accountant has given his “occupational prudence”

in the auditing activities, we should pay attention to the following five as-
pects: a) occupational prudence while making business promises; b) oc-
cupational prudence necessary while assessing inner control; c) occupa-
tional prudence necessary while taking evidence and identifying evidence;

d) occupational prudence in the diction and opinion expression in audit
reports; e) occupational prudence while checking clients’ s prospect fi-
nancial material . Special body should be established to identify false audit
reports. The identification of causality is the most difficult issue in the
confirmation of CPA’s civil liability. Through comparison between two ma-
jor legal systems’s causality theories, this thesis holds that the dichotomy
used in the causal identification in the Anglo-American Law System is
clear, practicable, flexible and pertinent with simple proof method. This
theory is comparatively reasonable and appropriate to be referred to by our
country. Furthermore, America adopts theory of presumptive causality
while confiming causality for CPA’ s civil liability, i.e.once investors
relied upon the financial accounting reports provided by the accountant
and suffered loss, the court should infer that causality existed between a
CPA’ s providing false financial report and investors’ s loss, and the
plaintiff is exempt from burden of proof. The theoretic basis for establish-
ing causality is the “cheating market theory”. The existing domestic ju-
dicial interpretation involves causality identification in CPA’ s civil liabili-
ty but it is unreasonable.The judicial practice adopts positive causality
theory on this issue, i.e.stressing the inherent, essential and inevitable
links between unlawful acts and damage. It’ s extremely disadvantageous
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to investors’ benefit. Therefore, when deciding the causality in CPA’ s
tort liability, American practice can be used as reference, i.e.adopting
presumptive causality theory on factual causality according to “materiali-
ty’. On the determination of legal causality, the “doctrine of reasonable
prediction” in the Anglo-American Law System can be adopted,
i.e.CPA providing false financial reports should be liable for the property
loss suffered by plaintiffs within CPA’ reasonable prediction for relying
upon false statements. In deciding false audit reports’s “materiality” , the
standard for “materiality” should be considered in two aspects in our
country: rational investors’ s decision-making and information’ s influence
upon stock price.

Chapter V discusses the assumption of CPA’s tort liability and com-
pensation for damage, specifically divided into four issues. The first issue
is who has claimed for damages caused by CPA’ s tort. By comparing two
major legal systems’ scope of third parties, the thesis reviews the main
difference in the scope of third parties among domestic scholars and insists
that domestic legislation define the scope of third parties as who: a) deal
in securities or perform other conduct relying upon the false accounting in-
formation provided by the CPA; b) are bonafide while utilizing the false
information; c) suffer loss. In other words, once a person such as a secu-
rities dealer, a creditor in the contract privities, a potential investor and
so on, conducted security sale or other investment or signed a contract
relying upon false accounting information provided by the CPA in good
faith and thereby suffered loss, he could require the CPA to compensate
him for the damages. The second issue is who should assume the CPA’s
civil liability. The thesis comments on the two different ideas about the is-
sue, and argues that the view of monism is not good enough to protect the

‘victim’ 5 benefit and is out of line with the common practice of the
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world. The author insists that the accountant firm and the CPA who pro-
vided false financial reports assume the liability.The third issue is about
the assumption of CPA’ s joint tort liability. Having reviewed the provi-
sions on this subject in the current legislation and judicial interpretation of
our country, this thesis proposes that on providing false financial reports,
whether willfully or negligently, the accountant should be held as joint
tort with the client and assume joint liability towards third parties. The last
issue is the compensation for damages in the liability assumption by ac-
countant, which should follow the principle of full compensation subject
to reasonable limitation. The starting date for the compensation calculation
should be determined as the date of disclosure of false statement-and the
terminating date for loss calculation is best settled as the 30th transaction
date since the disclosure or alteration date in our country.The types of
loss compensation include investment margin loss, the commission and
stamp tax paid for the investment margin loss, interest loss for capital oc-
cupation, attomey’s fee and expense for litigation. Method for calculating
investment margin loss is: the difference between the buying price paid by
the investor under the influence of false statement and the average closing
price in 30 days since the disclosure or correction of the false statement,

multiplied by the amount of securities held by the investor.

Key Words: CPA third parties tort liability
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