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Abstract

This dissertation starts from the discussion about the interna-
tionalization and liberalization of trade in lawyers’ services, having
researched several basic issues of the legal system of international
trade in lawyers’ services, the WTO ( World Trade Organization )
multilateral legal system of international trade in legal services, the
regional legal systems of international trade in lawyers’ services
created by regional economic organizations, and the national legal
systems of foreign trade in lawyers’ services of certain WTO mem-
bers which have close economic relationship with China or are im-
portant in international trade in legal services. On the basis of the
above researches, this dissertation probes into the history, current
status and problems of Chinese legal system of foreign trade in law-
yers’ services, and then proposes ways to reform and develop the
system. Apart from the introduction, tag and appendix, this dis-
sertation includes six chapters.

Chapter one probes into the internationalization of trade in
lawyers’ services and several basic issues of the legal system of in-
ternational trade in lawyers’ services. The development of interna-
tional trade, investment, finance, among other things, and the fre-
quent movement of personnel and capital, propel the internationali-

zation of trade in lawyers’ services. The globalization of economy
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needs to liberalize international trade in lawyers’ services objectively. The need to
regulate the international trade in lawyers’ services facilitates the formation of the
legal system of international trade in lawyers’ services. The legal system of interna-
tional trade in lawyers’ services is a system including national and international
rules that regulate the relationship involved in international trade in lawyers’ serv-
ices, being a part of international economic law. The principles of the law of inter-
national trade in lawyers’ services consist of those of international economic law,
including economic sovereignty of countries, equality and mutual benefit, and in-
ternational cooperation for development, and those conforming to the characteristics
of the law of international trade in lawyers’ services, including independent regula-
tion by host countries, cooperation for efficient regulation, non-discrimination, and
progressive liberalization. The major rules of the law of international trade in law-
yers’ services are composed of qualification requirements for suppliers of legal serv-
ices, scope of business, restrictions on geographic areas or quantity of suppliers
and services, professional ethics and criteria, and so forth.

Chapter two provides a detailed description and analysis of the WTO rules on
trade in legal services. The Uruguay Round negotiation of the General Agreement
on Tariffs and Trade ( GATT) brought forth the establishment of the World Trade
Organization. Trade in services is included in the scope of application of the WTO
multilateral trade system, and thus the WTO legal system of trade in services has
come into being. Through the GATT Uruguay Round negotiation, more than forty
parties listed legal services in the GATs schedules of specific commitments. The
WTO multilateral legal system of trade in legal services is composed of most-fa-
vored-nation treatment, market admission, national treatment, domestic regulation,
transparency, recognition, progressive liberalization, dispute settlement, and other
rules. Although the WTO has not made material progress in liberalizing trade in le-
gal services after it was established, and the system of rules on trade in services has
many shortcomings in itself, the WTO has established a stimulating and prolifera-

ting system for liberalizing trade in legal services.
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Chapter three discusses the regional legal system of international trade in law-
yers’ services. Regulating lawyers’ services internationally did not start from the
WTO. Before the foundation of the WTO, the European Union, the North Ameri-
can Free Trade Area, among others, have already got involved in regulating inter-
national trade in lawyers’ services. In the European Union, free movement of
workers, free supply of services and free establishment for practice stipulated in the
Treaty on Establishing the European Union and the Treaty on Estai)lishing the Euro-
pean Economic Community, form the legal backdrop of the liberalization of trade in
services within the regional organization. The Lawyers’ Services Directive promul-
gated in 1977, the Diplomas Directive adopted in 1988, and the Perpetual Estab-
lishment and Practice Directive issued in 1998, have created a significantly free
policy on trade in lawyers’ services among its member countries. Within the Euro-
pean Union the level of freedom enjoyed by lawyers of each member country is even
much higher than that enjoyed by lawyers in the United States when they pursue
trans-jurisdictional practice within the USA. North American Free Trade Agreement
(NAFTA) also specifies the issue of transnational legal services, and has made a
stride in liberalizing trade in legal services in the area. Regional legal systems of
trade in lawyers’ services impose both positive and negative effects on the WTO
multilateral legal system. The positive effects include facilitating the improvement
of liberalization of trade in lawyers’ services, supplementing the WTO multilateral
system, and inspiring and encouraging the liberalization of international trade in
lawyers’ services. The negative aspects include; 1) making it easy for the WTO
members to take advantage of the system to avoid undertaking the obligation of
most-favored-nation treatment; 2) derogating the atiraction and role of the WTO
multilateral system in certain degree; and 3) enlarging the gap between the devel-
oped members and developing members of the WTO.

Chapter four concentrates on the national legal systems of foreign trade in law-
yers’ services of certain WTO members which have close economic relationship

with China or are important in international trade in legal services, such as the U-
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nited States, the European Communities, the United Kingdom, France, German§,
Belgium, Japan and Hongkong. For the reason that the lawyers and law firms of the
United States are very competent in international legal services market, the United
States is an active proponent of the liberalization of trade in legal services. Howev-
er, the level of liberalization of trade in lawyers’ services is not uniform among its
jurisdictions. New York State and some other jurisdictions have been implementing
a comparatively liberal policy while there are still more than twenty jurisdictions do
not permit foreign lawyers to admit to their territories for practice. The United King-
dom is also competent in legal services sector and has been carrying out an open
policy to foreign lawyers. In France, before 1970s foreign lawyers almost could
freely enter its territory for legal consultancy, but now foreign lawyers almost may
not practice in the country unless transferred to French lawyers. Like the United
Kingdom, Germany is implementing a comparatively liberal policy in foreign trade
in lawyers’ services, and actually its legal services sector benefits from its open
policy. Brussels of Belgium is the capital of the European Union, and for that rea-
son a great deal of foreign lawyers enter the city for practicing EU law. Japan is one
of the major industrial countries and ranks number two in economy in the world,
but its lawyers’ services sector is not as strong as its economy because of its legal
system of lawyers. By and large, Japan imposes lots of limitations on foreign law-
yers’ practice in its territory. Hongkong has not listed legal services sector in the
GATs schedules of specific commitments, but it implements a policy more liberal
than many WTO members who listed it. However, Hongkong imposes more limita-
tions on foreign lawyers than the United Kingdom, Germany, and many jurisdic-
tions of the United States.

Chapter five illustrates the history and current status of Chinese legal system of
foreign trade in lawyers’ services. International investment, trade, technique
transfer, and other international economic activities spurred the demand for interna-
tional trade in lawyers’ services in China in early 1990s. After 1992, the Ministry

of Justice and other departments of the State Council promulgated several legal doc-
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uments to regulate the practice of foreign lawyers in China. When China entered the

WTO, China listed legal services in the GATs schedules of specific commitments.
At present, the Regulation on Representative Offices of Foreign Law Firms promul-
gated by the State Council and the Implementing Decree issued by the Ministry of
Justice comprehensively provide for the practice of foreign lawyers in China. The
current Chinese legal system of foreign trade in lawyers’ services needs to be im-
proved in certain aspects. Chinese mainland, Hongkong and Macao belong to one
country while each of them is WTO member. In order to enhance the economic co-
operation between the Mainland and Hongkong, and between the Mainland and Ma-
cao, Chinese mainland signed closer economic partnership arrangements with them
respectively. According to the two arrangements, Chinese mainland gives more fa-
vorable treatment in trade in lawyers’ services to the two than other WTO mem-
bers. |

Chapter six probes into the future reform and development of Chinese legal
system of foreign trade in lawyers’ services. Prior to making the decision on how to
perfect the current system, the paramount thing is to make clear the elements nee-
ded to be taken into account for the reform and development. The elements mainly
encompass the rights enjoyed and responsibilities undertaken by China in the WTO
multilateral trade system, the current level of liberalization of Chinese legal services
market, the demand of foreign economic exchange and cooperation of China, the
competition by foreign lawyers and the competence of Chinese lawyers, the need for
the development of Chinese lawyers’ services sector, the valid and efficient regula-
tion on foreign lawyers’ practice, and so forth. It is imperative for China to adopt
more liberal policy on foreign lawyers. while still maintaining necessary limitations.
Improving the current Chinese legal system of foreign trade in lawyers’ services
needs to establish a system of rules encompassing admission requirements, forms of
organization for practice, scope of business, practice behavior, administration and
regulation, legal responsibility, encouragement for overseas development by Chi-

nese lawyers, etc.
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In the tag of the dissertation, the author further probes into the liberalization of
trade in lawyers’ services and the development of Chinese legal profession. The de-
velopment of economic globalization, together with the facilitation of the WTO and
other international organizations, makes the trend of liberalizing international trade
in lawyers’ services irreversible. The internationalization of trade in lawyers’ serv-
ices has brought about the issues of reforming the whole Chinese legal system of
lawyers and developing Chinese legal profession perfectly since plenty of critical
problems needed to be resolved in Chinese lawyers’ services sector. The modemn
legal system of lawyers is built on the modern culture of rule of law. The author
holds that insisting firmly on rule of law, and planting the modern culture of rule of

law in China continuously, are fundamental ways for the improvement of Chinese

. lawyers’ services sector.
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