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Preface

In December 2003, the Standing Committee of the Tenth National Peo-
ple’ s Congress of China officially decided to revise the Criminal Procedure
Law of PRC as one of its legislative tasks. As one of the basic laws of PRC,
the Criminal Procedure Law is closely related to grave matters such as the
judicial system and the rights of the citizens of PRC and its contents directly
reflect and affect the outlook and process of the rule of law of China. As a
result, the revision of the law has drawn great attentions from all walks of
life of China, particularly, after China has ratified a number of international
conventions such as the International Covenant on Civil and Political Right.
Some of conventions clearly require that defense lawyers shall effectively
participate in the criminal proceedings and provide legal aids to the suspects
and the accused. It is obvious that the effective participation of defense law-
yers in the criminal proceedings is not only to perform the duty required by
the domestic laws but also to undertake the obligations prescribed by inter-
national laws. In this sense, the revision of the law will bring about signifi-

cant repercussions worldwide.

In the 20-strong years since the defence system came back in China,
with more and more lawyers becoming involved in the criminal advocacy,
the legal awareness of the people is ever improving and the rights of the ac-
cused and the suspects are duly protected while the justice has been done,
which can be said to have contributed greatly to the progress of the criminal

justice in China. However, with the acceleration of the building of the rule
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of law, in particular, the progress of the ideology of human right in the in-
ternational communities, some of the contents of the law are not able to meet
the challenge of the time. Its defects in structure and vague meanings in the
provisions are gradually becoming prominent. Consequently, the path for
the lawyer to participate in the criminal cases is narrowed, the exercise of
the right of defence is limited, the risk for handling criminal cases is in-
creased and the representation in criminal proceeding becomes ineffective.
Some lawyers feel intimidated by such difficulties and they have turned to
practising in other fields of law. There are fewer defence lawyers represen-
ting in criminal cases. Accordingly, the fairness of justice is hard to be
guaranteed and the impact on the society is negative. In view of all the
above, it is imperative for the Criminal Procedure Law to be revised. We
believe that the primary aim for the revision is to consolidate the thought of
human rights protection, shifting the sole aim of the law for combating the
crimes to the equal protection of human rights. It is one of the extremely im-
portant aspects to strengthen the defending function of lawyers so as to

achieve the dual purposes of the law.

In a criminal proceeding, none of the three basic elements, e. g. the
prosecutor, the defence and the judge, could be missing. If any of them was
absent or if the powers between the three were unbalanced, the targeted va-
lue the criminal procedure law pursues would be hard to achieve. Similarly,
if the voice of defence lawyers could not be heard in the process of making
or revising this law, it would be hard to imagine that the purposes of such
revisions would ever be achieved. As a self-regulatory organisation, All Chi-
na Lawyer’s Association ( ACLA) regard highly of the revision of criminal
procedure law. The ACLA takes the revision of the law as a great opportuni-
ty to improve advocacy system and to perfect criminal lawsuit system. As a
result, the Criminal Committee of ACLA undertakes the task of drafting the

proposals for revising the Criminal Procedure Law.
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Preface

In view that several universities have started to draft the proposals in a
more comprehensive way, this Draft covers the provisions only in relation to
the rights of advocacy of defence lawyers, the protections of the legal rights
and interests of suspects and the accuses. The purpose of such drafting is to
emphasize on the characteristics of the defence lawyer so as to provide more

pertinent and specific proposals.

For the purposes of fully, systematically sufficiently expressing defence
lawyers’ opinions on the revision of the law, the Criminal Law Committee of
ACLA set up a special Group, with Professor Ruihua Chen of Beijing University
specially engaged, to work on this Project. Proposing on the revision of the Law
is also a primary task of the joint programme between ACLA and Canadian Bar
Association. The Proposal Draft was completed after two years’ work on the ba-
sis resulting from extensive researches by the Criminal Law Committee members
on provincial levels and from the outcomes of special seminars and surveys con-
ducted home and aboard. The completion of the Draft also attributed to the di-
rect leadership of ACLA and the supports of quite a number of scholars, offi-
cials of the legislative and judicial departments.

It is the first time ever for lawyers, in such a way, to participate in the
revision of a law in China and it has created a new way for lawyers to partic-

ipate in legislative activities.

Between September 2004 and July 2006, the special Group mobilised all
the members of the Criminal Law Committee, numerous practising lawyers and
other legal professionals nationwide to participate in dozens of seminars for the
discussion of the proposal. Members of the Criminal Law Committee, who are
located in different parts of China, submitted dozens of relevant academic pa-
pers. The Draft was finally completed with 12 revised versions and the Draft has
been submitted to the Legal Working Committee of the National People’s Con-
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gress in the name of ACLA. The Proposal Draft is a piece of work accomplished
by the Criminal Law Committee of ACLA and all the defence lawyers who have
arduously participated in this creative activity.

During the time when the Draft was coming into shape, the unselfish-
ness and enthusiasm manifested by the participating lawyers are so moving
and the guidance and supports from the officials of Ministry of Justice and
ACLA are so unforgettable. Undoubtedly, different opinions among the de-
fence lawyers have arisen on certain issues and sometimes it was hard to
come to an agreement on some of the issues. However, before finalising the
draft, we made comprehensive analysis on the different opinions and we
tried to strike a balance between the three relationship ideologically, e. g.
the relationship between maintaining defence rights and tending the rights of
other parties, relationship between the technicality, practicability and fore-
seeability and the relationship between basing the proposals on the special
situation of China and borrowing the legal experiences from other countries.
In spite of all the efforts and carefulness, it is inevitable that there are still

some omissions or errors and we sincerely welcome your corrections.

Here, | want to thank all the lawyers, scholars and officials participat-
ing in this task. We owe greatly to our advisor, Professor Ruihua Chen and
his tutored students. Special gratitude is given to Canadian Bar Association
and Canadian International Development Agency who have provided their fi-

nancial and staffing support to the task.

Wenchang Tian

Director of Criminal Law Committee
All China Lawyer’ s Association
July 8, 2006
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