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Editor’s Introduction

On June 23rd to 25th,2006 , more than 70 scholars and experts participated in the
International Symposium on Comparative Criminal Procedure in Beijing which was jointly
held by the Criminal Law Research Center of China University of Political Science and
Law,the Legal Research Center of the Chinese Academy of Social Sciences, and New
York University School of Law. These Scholars and experts came from the United States,
Russia, South Korea, Taiwan, Hong Kong, Macao, and Mainland China to discuss the a-
mendment of the People’s Republic of China (PRC) Criminal Procedure Law. The sym-
posium was divided into eight sub-sections which fostered free and constructive discus-
sions. Chinese scholars began by introducing several rules that required urgent reform. O-
verseas scholars ,based on experiences with reforms in their own countries/regions or oth-
er countries/regions , made cautious and constructive recommendations for the upcoming
reform of the Criminal Procedure Law in China, as well as discussed possible conse-
quences of these reforms. For details, please refer to the following summary of the semi-
nar. This symposium was a follow-up of the 2005 International Comparative Criminal Pro-
cedure Conference held in New York.

The Project Team on the Re-amendment of the Criminal Procedure Law,led by Pro-
fessor Chen Guangzhong, submitted their draft of the Experts’ Recommendations for the A-
mendment of the Criminal Procedure Law and gave a detailed explanation of the draft.
Foreign experts accordingly prepared papers on the same topic. In addition to participants’
speeches and comments,both Chinese and overseas scholars also submitted their working
papers. Participating scholars expressed various opinions concerning many topics that nee-
ded to be addressed , however , for some other reasons, this collection of essays only focuses
on some of the most recent changes in Continental Europe, counties that were formerly
part of the Soviet Union, South Korea and Taiwan. In order to acquire a better understand-
ing of recent criminal procedural reforms in Europe and in other Asian countries and re-

gions, we selected several comprehensive essays that provide excellent insight to analyzing
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trends in reforms in these countries and regions. Moreover , the collection emphasizes some
important but traditionally issues that usually are ignored. For instance, the collection ad-
dresses the specific definition of the presumption of innocence and its substantial influ-
ence on criminal litigation ; the legitimacy and legality of investigation methods, in particu-
lar communication surveillance ;the rules of evidence and the process of proving a case;
and the principle of double jeopardy,among others. Below are brief summaries of these es-
says.

First, Professor Chen Guangzhong presented draft recommendations for amending the
Criminal Procedural Law, which is based upon comprehensive research conducted by a
team of experts that he has led over the past few years. The essay illustrates the main
points in the experts’ recommendations and addressed specific areas that are recommen-
ded for amendment. The recommendations are supported by drawing upon different
countries’ experiences and international standards of criminal justice. We predict that this
draft will have a strong influence on amending the Criminal Procedural Law in the near
future.

Second , there is a Chinese saying that“stones from other mountains can help to pol-
ish jade. ” With the spirit of this saying in mind, this collection contains many essays that
discuss the wave of criminal procedure reforms in other countries in recent years. Profes-
sor Stephen C. Thaman from St. Louis University in the Unites States prepared an essay
examining trends in criminal procedural reforms in Europe,which he based on his many
years of research in this field, particularly in the area of criminal procedure in countries
that were formerly part of the Soviet Union. In the essay, he provides personal thought on
current reforms in China.

To illustrate the difficulties experienced when amending criminal procedure laws in
continental law countries, we selected an essay by Professor Ennio Amodio that addressed
the most recent reforms in Italy. This essay systematically introduces criminal procedure
reforms in Italy during the past twenty years and analyzes Italy’s experiences and lessons
learned which will provide much insight for China’s reforms in the near future.

Professor Wang Jaw-Perng from Taiwan University thoroughly presents the develop-
ment and variations in Taiwan’s Criminal Procedure Law. He also provides detailed illus-
trations of the law’s development and emphasizes the key role of judicial review in moving

the reforms forwards, as well as in facilitating the evolution of relevant rules. Professor
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Wang presents an in-depth analysis of the various rules generated by Taiwan’s transforma-
tion from the inquisitorial system to the adversarial system.

Professor Sang-Hyun Song,a famous Korean jurist and current judge on the Interna-
tional Criminal Court introduces the proposed amendments to the 2005 Korean Criminal
Procedure Law ,which is still under review by the legislature. He notes that a key point in
the law’s reform centers on the shift of the fact finding process from a review of written
materials to a court hearing with oral debate. Other reforms include strengthening the pro-
tection of defendants’ rights, strengthening judicial review of pre-trial forcible measure,
and reducing the prosecutors’ right to waive prosecution. More importantly, South Korea
has substantially reformed the court adjudication system by gradually importing the jury
system. In order to help our readers better understand the path of reform that Korea’s
criminal justice system has undergone,we also translated a paper by Professor Kuk Cho
from Korean National University of Seoul that provides a general introduction to the his-
torical and political background of the Korean Criminal Procedural Law over the past
twenty years. In addition, we translated the resolutions on judicial reform that were issued
by the Presidential Committee on Judicial Reform. This essay serves as a discussion refer-
ence to Professor Sang-Hyun Song and Professor Kuk Cho.

The symposium fostered expert discussion on the principle of the presumption of in-
nocence. It was once a forbidden topic in PRC Criminal Procedural Law research field. It
was not until the 1980s

after lengthy academic debates and the renewal of people’s i-

deas that both academics and practitioners began to accept this principle. Neverthe-
less , acceptance at the theoretical level does not mean that the problem was solved. In
fact, people with competing views have never reached a consensus on what the presump-
tion of innocence is and how it should be defined. For example, this issue is seen in the
ambiguous wording of Article 12 in the amended 1996 Criminal Procedural Law. In his ar-
ticle,, Professor Bian Jianlin from China University of Political Science and Law discusses
the development of this principle in western countries and analyzes the definition, con-
tent,and functions of this principle in detail. He also frankly points out the limitations of
the presumption of innocence in the current Criminal Procedural Law.

In addition to Professor Bian Jianlin’s article several additional authors also contrib-
ute to this discussion. Judge Martin Marcus, from the Bronx Supreme Court in New York,

examines and explains the specific definitions and components to the presumption of inno-
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cence in American law. Furthermore, Judge Marcus provides examples to illustrate the
consequences of applying this principle in practice. Professor Mike McConville and Choy
Dick Wan Pinky at the Chinese University of Hong Kong explore the development and
meaning of the presumption of innocence under traditional common law. Their essay also
provides a detailed analysis of related issues,such as the rules of evidence and the stand-
ard of proof. In addition, their essay touches upon other rules that are related to the pre-
sumption of innocence which is aimed at drawing people’s attention to the fact that the
implementation of relevant rules is crucial for the realization of this principle. Their essay
also serves as a comparative study. They also examine differences between the PRC Crimi-
nal Procedural Law and the laws of other countries highlighting many valuable topics for
future discussion.

Compared to the presumption of innocence, a hotly debated topic, discussions regard-
ing special investigation methods such as communication surveillance often falls under the
radar. Professor Song Yinghui and Mr. Zheng Hao from Beijing Normal University thor-
oughly examine the relevant regulations in the current Chinese legal system. They point
out the awkward fact that,nowadays,the law of communication surveillance is still basi-
cally blank in China. Based on the experiences of other countries and the current reality
in China, they offer recommendations for amending relevant regulations.

Judge Marcus maps out the historical developments of communication surveillance
regulations and discusses its current status in the Unites States. In addition, he addresses
the conflict between crime control/ prevention and protecting basic personal privacy provi-
ding valuable insight in understanding how best to balance these two different values.

Senior police officer and experienced law expert Mr. Gui Nian-xing from Taiwan dis-
cusses in detail the rules of communication surveillance in Taiwan,including the approval
process for surveillance requests, the rules’ content, and the legal liability if and when
rules are violated.

Based on his many years of professional experience, Commissioner Wong Sio Chak
from Macao Special Administrative Region Judicial Police Bureau describes the theory
and practice of communication surveillance in Macao. He further analyzes the historical
background , specific processes,and basic principles of the current system. Commissioner
Wong also gives his best wishes for future establishment of rules governing communication

surveillance in China. Mr. Qiu Teng Pio, who is also from Macao, discusses the content
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and development of rules on communication surveillance from a comparative perspective.

Mr. Lin Ban-Liang,an experienced prosecutor from Taiwan, gives a very comprehen-
sive introduction to coercive measures that are used in Taiwan’s criminal procedure. Draw-
ing on judicial practice,he describes the process for using coercive measures in Taiwan
(including subpoenas, searches, communications surveillance, and other measures) and
also addresses the principles behind the use of coercive measures. He ends his articles
with comments on recent changes caused by judicial intervention in the use of coercive
measures , which provides useful reference for China’s ongoing reform process.

The PRC Criminal Procedural Law has only a very brief provision on the use of evi-
dence. Therefore ,improving the rules of evidence has been a hot topic in academia for a
long time. It is safe to say that processing a criminal case without the use of the rules of
evidence will be a process that will not be trusted by the general public. Bearing this in
mind, we have presented several essays that focus on important issues regarding the use of
evidence. The essays include topics such as the presence of a witness in the courtroom,
the exclusionary rules, the rules of direct examination of a witness, and the standard of
proof. Professor Zuo Weimin and Professor Ma Jinghua from Sichuan University give a
very thorough analysis of the present situation with regard to witnesses appearing in court,
the legal regulations governing this area, and the substantial impact that the absence of
witnesses has on the adjudication of criminal cases. Their work provides valuable empiri-
cal research materials for our own analysis and for the reform of the current rules of evi-
dence in China. Professor Liu Mei of the China University of Political Science and Law
Provides a valuable recommendation on how to reform the laws of evidence from both the
perspective of the existing rules and that of practice. Mr. Grenville Cross, barrister and
senior Hong Kong judicial official , systematically introduces the British rules of evidence
with respect to hearsay, compares them with other countries’ systems,and proposes to re-
vise the long-standing hearsay rule of the Common Law , Judge Gidu Oh from South Korea
offers a detailed analysis of the hearsay rules in Korean Law and lists all of the circum-
stances regarding evidence exclusion based upon the hearsay rule. This is certainly of
great value to China’s ongoing reform on the evidence law. Mr Heung-Lak Lee,a senior
prosecutor from South Korea, introduces the South Korean exclusionary rule and its prac-
tice. Furthermore ,he compares exclusionary rules among different systems and discusses

the pending legislative reform on the exclusionary rules in South Korea.
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In addition,as a member of the team that drafted the expert opinions, Professor Gu
Yongzhong from China University of Political Science and Law,raises suggestions regard-
ing how to improve criminal defense work in China. Professor Zhang Jianwei from Tsing-
hua Law School addresses the causes and ways of preventing wrongly decided cases and,
in particular, makes a passionate appeal for the importance of the principle of double
jeopardy. He points out that China should follow the international trend and incorporate
this principal into the Criminal Procedural Law. Finally, we have included the summary of
the conference as an appendix for the reader’s reference.

Unlike some other essay collections,ours does not attempt to address all of the vari-
ous aspects of criminal litigation but rather selects only a few problems that are most im-
portant but have been habitually ignored. It provides an in-depth study of these problems.
This collection also emphasizes the latest experiences and lessons from other countries,
which hopefully will help China to yield twice the result with half the efforts. Another mo-
tivation for compiling this collection is that history has repeatedly told us that any legal
reform is unlikely to address every topic and will not accomplish everything overnight. We
hope our colleagues in academia and practice can work together on the fundamental prob-
lems addressed in this collection and combine theory with the current reality of China’s
political and legal systems. In this way, we can achieve a sustainable systematic reform
within the ability of Chinese society. If this essay collection, along with the two interna-
tional conferences jointly held by China University of Political Science and Law , the Legal
Research Center of the Chinese Academy of Social Science and New York University, can
contribute to the achievement of the above goal,we will be very pleased and grateful.

Last but not least, we would like to express our sincere gratitude to the Ford Founda-
tion. Without her support, it would have been impossible to put together two successful
conferences and the publication of this collection. Also,our thanks go out to the academ-
ics and practitioners whom enthusiastically participated and contributed to the success of
this project. We like to acknowledge the enormous efforts made by Ms. Ge Lin,a Ph. D
candidate of China University of Political Science and Law, Dr. Chen Xuequan of the Uni-
versity of Economy and International Trade,and Ms. Li Xixia of Chinese Academy of So-
cial Science Law Institute. Moreover, we received indispensable support from the China

University of Political Science and Law Press that made this publication possible.
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