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Case1 Sun-Intel. Com.v.Cleiter

5% : Sun-Intel. Com. v. Cleiter 11X EEFHE K E] L% E 1999
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FRFTEPARERER AR ALTETHEREGHIHA, TEEXR
1, 4 Sun-Intel B {4/A 5117 % & Matthew Zaeidenberg RN B FHR B H
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e ALEF, EMFEPFERERF, KR ERBRAEVRENNE
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BRAZEBRERBOAS, AMEHEEEALXDERNAR, HiH
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Sun-intel. Com. v. Cleiter

United States Court of Appeals, Seventh Circuit, 1999

97 F. 3d 1357

Innis, circuit judge'. Must a buyer of computer software obey the terms
of shrinkwrap licenses’? The district court’ held® not, [concluding that]
they are not contracts because the licenses are inside the box rather than
printed on the outside...We disagree...Shrinkwrap licenses are enforceable
unless their terms are objectionable5 on grounds applicable to contracts in
general, for example, if they are unconscionable®.....Because no one argues
that the terms of the license at issue’ here are troublesome, we remand® with
instructions to enter judgment for the plaintiff9 .

Sun-Intel, the plaintiff, has compiled information from more than 3,000
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telephone directories into a computer database'’. We may assume that this
database cannot be copyrighted“, Sun-Intel sells a version of the database,
called Select Phone (trademark'?), on CD-ROM discs. (CD-ROM means
“compact disc-read only memory>.” The “shrinkwrap license” gets its name
from the fact that retail software packages are covered in plastic or
cellophane “shrinkwap,” and some vendors, though not Sun-Intel, have
written licenses that become effective'® as soon as the customer tears the
wrapping from the package'’. Vendors prefer “end user license'®,” but we use
the more common term.)...Customers [use] the data with the aid of an
application program'’ that Sun-Intel has written. This program, which is
copyrighted searches the database in response to users’ criteria (such as “find
all people named Tatum in Tennessee'®, plus all firms with ‘Door Systems’ in

the corporate name'*”

). The resulting lists...can be read and manipulated by
other software, such as word processing programszo. ‘
The database in SelectPhone itrademark) cost more than $1 million to
compile and is expensive to keep current. It is much more valuable to some
users than to others. The combination of names, addresses, and SIC codes®
enables manufactures to compile lists of potential customers®’. Manufacturers
and retailers pay high prices® to specialized information intermediaries® for
such mailing lists®>; Sun-Intel offers a potentially cheaper alternative for
calling long distance information, or as a way to look up old friends who
have moved to unknown towns, or just as an electronic substitute for the
local phone book. Sun-Intel decided to engage in price discrimination®,
selling its database to the general public for personal use at a low price
(approximately $ 150 for the set of five discs) while selling information to
the trade”’ for a higher price. It has adopted some intermediate strategies too:
access to the Select Phone (trademark) database is available via the America

5




\ %: £2 ML BYR IR

Online service for the price America Online charges to its clients
(approximately $3 per hour), but this service has been tailored to be useful
only to the general public....

To make price discrimination work, however , the seller must be able to
control axbitragezs.An air carrier sells tickets for less to vacationers than to business
travelers, using advance purchase and Saturday-night-stay requirements?'9 to
distinguish the categories.. A producer of movies segments the market by
time, releasing first to theaters, then to pay-per-view services”’, next to the
videotape and laserdisc market, and finally to cable and commercial TV
Vendors of computer software have a harder task. Anyone can walk into a
retail store and buy a box. Customers do not wear tags saying “commercial
user’” or “consumer user.” Anyway, even a commercial-user-detector at the
door would not work, because a consumer could buy the software and resell to
a commercial user. That arbitrage would break down the price discrimination
and drive up33 the minimum price at which Sun-Intel would sell to anyone.

Instead of tinkering with the product and letting users sort themselves—,
for example, furnishing current data at a high price that would be attractive
only to commercial customers, and two-year-old data at a low price —
Sun-Intel turned to the institution of contract® Every box containing its
consumer product35 declares that the software comes with restrictions stated
in an enclosed license. This license, which is encoded on the CD-ROM disks
as well as printed in the manual, and which appears on a user’s screen every
time the software runs, limits use of the application program and listings to
noncormmercial purposes. ‘

Matthew Zaeidenberg bought a consumer package of Select Phone
(trademark) in 1994 from a retail outlet®® in Madison, Wisconsin, but decided
to ignore the license. He formed Silken Mountain Web Services, Inc., to
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resell the information in the Select Phone (trademark) database. The
corporation makes the database available on the Internet to anyone willing to
pay its price-which, needless to say, is less than Sun-Intel charges its
commercial customers...Sun-Intel filed this suit seeking an injun(:t:ion37
against further dissemination that exceeds the rights specified in the licenses
(identical in each of the three packages Cleiter purchased). The district court
held the licenses ineffectual because their terms do not appear on the outside
of the packages. The court added that...a purchaser does not agree to—and
cannot be bound by—terms that were secret at the time of purchase. 908 F.
Supp. At 654°%.

Following the district court. We treat the licenses as ordinary contracts
accompanying the sale of products, and therefore as governed by the
common law of contracts and the [UCC39].Whether there are legal
differences between “contracts” and “licenses” which may matter under the
copyright doctrine of first sale® is a subject for another day---Cleiter [urges,]
and the district court held, that placing the package of software on the shelf
is an “offer,” which the customer “accepts” by paying the asking ptice and
leaving the store with the goods. Peeters v. State, 154 Wis.111, 142 N.W.181
(1913) 1 In Wisconsin, as elsewhere, a contract includes only the terms on
which the parties have agreed--- So far, so good—but one of the terms to
which Cleiter agreed by purchasing the software is that the transaction was
subject to a license. Cleiter’s position therefore must be that the printed
terms on the outside of a box are the parties’ contract—except for printed
terms that refer to or incorporate other terms. But why would Wisconsin
fetter the parties’ choice in this way? Vendors can put the entire terms of a
contract on the outside of a box only by using microscopic type, removing
other information that buyers might find more useful (such as what the



software does, and on which computers it works),or both. The “Read
Me” file included with most software, describing system requirements
and potential incompatibilities, may be equivalent to ten pages of type;
warranties’* and license restrictions take still more space. Notice on the
outside, terms on the inside, and a right to return the software for a refund if
the terms are unacceptable® (a right that the license expressly extends), may
be a means of doing business valuable to buyers and sellers alike. See
Restatement (2d) of Contracts § 211 comment a (1981) ( “Standardization
of agreements serves many of the same functions as standardization of goods
and services...” ).

Transactions in which the exchange of money precedes the communication
of detailed terms are common. Consider the purchase of insurance. The
buyer goes to an agent44, who explains the essentials (amount of coverage“,
number of years) and remits the premium46 to the home office*’, which sends
back a policy“. On the district judge’s understandingdg, the terms of the
policy are irrelevant because the insured™ paid before receiving them. Yet
the device of payment, often with a “binder”®' (so that the insurance takes
effect immediately even though the home office reserves the right to
withdraw coverage™ later), in advance of the policy, serves buyers’ interests
by accelerating effectiveness and reducing transactions costs. Or consider the
purchase of an airline ticket. The traveler calls the carrier or an agent, is
quoted a price, reserves a seat, pays, and gets a ticket, in the order. The ticket -
contains elaborate terms’’, which the traveler can reject by canceling the
reservation. To use the ticket is to accept the terms, even terms that in
retrospect are disadvantageous. See Carnival Cruise Lines. Inc. v. Shute, 499
U.S 585 (1991)54--- Just so with a ticket to a concert. The back of the ticket
states that the patron promises not to record the concert; to attend is to agree.



