EVIDENCE

A COMPARATIVE STUDY
anwfbw,{

R A

JRE . [RIKRER - R XSHF
FE: RTB AREE

O\ AR Tk A



L 3% 325 il 25 (D B3k 1R I 2

EVIDENCE: A COMPARATIVE STUDY

F#E [XIKREZ -R- kG i+
FHE - XER ARHE

P EARANRKF LKA

- =-



ZEWNEEHIZS ME%: 01 -2006 -5774

BHEMRSE (CIP) &iE

HBEUB AR R, () BDHFE;, RER, #bk
PR —ba: PEARATAE R, 2006. 10

ISBN 7 -81109 -491 -6

Lot 1.Qis-QR--@f-- M. MER—kE—UE

V. D915.130.1 - 53

A B 3 4R CIP B s (2006) % 117450 5

P 82 & 40 B v HYIE 38 R BE

BIJIAOFA SHIYE ZHONGDE ZHENGJU ZHIDU

EE: [£] KRER-R-ABMF
FH: ZEH RBRmFE

RS FEARARKKEH R
B ab: EETHFEREAEEREE

BRI 4RAG : 100038

& . FeEBE

12 Bl: bR ERIT

o] Y. 2006410 AE 1R

Ef ;2006 10 AF 1K

Ep 3. 23.5

F Z: 650 ZK x980 ZK  1/16
F ¥ 316 TF

ISBN 7 -81109 ~491 -6/D - 466
E  #: 5300k

ZHEBHRAEFRREOTE, HEZTHAMER
BREIE: (010) 83903254
BAERE SR

E — mail: cpep@ public. bta. net. cn
www. pheppsu. com. ¢n www. jgclub. com. ¢n




THIS BOOK IS DEDICATED TO
THE 75" BIRTHDAY OF
PROF. MIRJAN R. DAMASKA
WITH LOVE AND ADMIRATION



i

e

S

12
i

E

e e

ey
= e

L1 T

Fes

6 S b ——————— 8




H iR

KIREE - R - A5HR, 1931 4610 A 8 H A4 FRiEE AL
R—MEGRI ETHT RKEE, 1955 4, XD K FEEHPLA K%
REFE—MEREA, FREREBTEHRESE. AHE2AH
RSB, 1960 4E T3 ORI A A1 RIEIR K 3RE 418
TN, KB RERBET AR BB S T — Bt RS, #EEH
P RERERAAS, S HEETHIEEE, 1970 4, KD
FEEERFREIAT FE—B, EERDIA KF R F RSN,
RO RHREE2 A, RRERBXEE, FHENREER
RR¥H . 35 E AR MR T S ) F AR BFFHUGRE

1971 4, FIRHTPLR RAERIERE, SO REFHEE, 1972
, MEZEERESEREEKRENEE, REXROBTZRA,
1975 4, ERER%¥D¥EBRME N ERBE, F_FEMIHBH
HRE K%, 199 4, BERE%BTFEIHF “HiIgRaE”
(sterling professor) ZFEERE—ENHERENFROBHBE
ALK

ERRMWEROHE, B FRHERMNEBFER TR FIRA
%, BEXEZE, THEIREKFEHE, H¥EANEH
2RI, BEEMBBIURARFEARRE, IEHEE. RISk,
HEFME ., BRBEHES LBRESESEARATE. YA B3,
EFFR T “HeE NEROER” HEMOBHETEE, £580T



2 BEf

B, BEHTHIR (BIEeT ) ROREHIE.

BEEXEE, 2O REREE4 AR, HbH2 A4— (H
FHRZEBOIHZREIL) . (EBRNIEEE) CEsBiEREH
EE, AP, W, MBRERKM . EENSRHEARBT E
ERTITFEFARB L, MHEEEERRBE T BHXNE; &
A, BRITRHEEMARMEREZRASWEA =R, —RKEHE
HAOLL ¥R E, —KEZKANWGHRA, —REXEHIH
&ili.

1986 4, A ThHFK ABEEPR LRSS 1994 5, RAEE
ZARPEBIFEBE A B 2002 45, FRAATE S ML IR LT 2 M e &
W E R ZARFEA T B AL B

TEHFARLEES, ARG RTESHBSS, Hn, E7
BT R, G RERE, tiEVESRETERER, /I
BB T, BEXEME, MBS iEAEE LEEYSEH
ZREBR, 5 FEHRAE LT 20 RF, kg HETE
PN ERBESERESSHBRES SN ER, Wi, EREX
PR BERESER, FHFHREZTERERRREIOER
ARG Ao

B4, XD EREEEMAXEEE, HKBETEHE
TAEFHE TR ES T L. fEBEHE, S5HX0NE
%, UKL B W IE & KR E, MRS 5HERE
WES, B, MERPHTHFREREN -R—EKEREE
1R SRR Rk E PR AR P BB R IR B 4. 2005 4, ALER
EHRFREERABL RS T EE, BirkEREMmENERE
Z K& (amicus cruiae) UMLK EKEN, B2z, MTEHEANEM
Re— 4 101 2 FUR AR B 0 B SR 1 52 % R



Acknowledgements 1

Acknowledgements

The translators and the publisher wish to thank Prof. Mirjan
R. Damaska and the following for permission to use copyright ma-

terials.

Oxford Journals for the essay: Epistemology and Legal Regulation
of Proof, 2 Law, Probability and Risk, 117-130 (2003).

Cardozo Journal of International and Comparative Law for the es-
say: Rational and Irrational Proof Revisited, 5 Cardozo Journal of In-
ternational and Comparative Law, 25-39 (1997).

Hastings Law Journal for the essay: Truth in Adjudication, 49
Hastings L. J. , 289-308 (1998).

Duncker & Humblot GmbH for the essay: Atomistic and Holistic
Evaluation of Evidence: A Comparative View, in D.S. Clark (Ed. ),
Comparative and Private International Law, Essays in Honor of John
Henry Merryman on his Seveniieth Birthday, Berlin; Duncker & Hum-
blot, 91-104 (1990).

University of Pennsylvania Law Review for the essays: Evidentiary
Barriers to Conviction and Two Models of Criminal Procedure: A Com-
parative Study, 121 Univ. of Penn. L. Rev. 506-589 (1973) ; Presen-
tation of Evidence and Factfinding Precision, 123 Univ. of Penn . L.



2 Acknowledgements

Rev. 1083-1105 (1975).

The American Journal of Comparative Law for the essays: Free
Proof and lis Detractors, 43 Am. J. Comp. L. , 343-357 (1995) ; The
Uncertain Fate of Evidentiary Transplants: Anglo-American and Conti-
nental Experiments, 45 Am. J. Comp. L. , 839-852 (1997).

Minnesota Law Review for the essay: Of Hearsay and Its Ana-
logues, 76 Minnesota L. Rev. , 425-458 (1992).

Chicago Kent Law Review for the essay: Propensity Evidence in
Continental Legal Systems, 70 Ch. -Kent. L. Rev. , 55-67 (1994).

Yale Law Review for the essay: The Death of Legal Torture, 87
Yale L. Rev. 860-873 (1978).



BRI SEW 1

R 5 80

XA SRR R R IR SR, KR SCEWRR TE S
Wik 30 BERMICRRNPTA KIETEIEFESC, it 11 H,

BOHFRBEREA BRI IR E KK ERAE
FOUR, FIE20 {2 00 AP, EEECEB LK (HFEF
WHER) —H, AMDHERFAEXELCEFH T#H, 5F
¥, A ZEESE (ERMEENAWESFHEL) . (EBK
HE#EE:) MBFERPIC, ml, FRAMEIHRRNEAREET
EREHNH, HP, EREIEREZIR, Z50RE (B8
REREE) ERAEABIRIERIERE N BEA SR Z B TR EER
T ZAET]

HE, HREENE, (EBNIEEE) RERBIHFK
gz AF, HEGEREBAN e ERR, FEENE, &
M—MEEBERRE, FEESH TBLIENRRELE, B
HNRETHT—TRARIE RS R, JCHEI XA BT
Wik, AAWESZETBE EAE. BT, ATL2E54
BOHREIERESER, BAIPEEER T & A% SIEEE
FRILE—M, EAASTEIEERBUHESIREEEE
E#RBERFL,

IR SCRYCR IS B R K, R, ek EBAH
L, mH, WiEL KIS, 78RR R
R, Hrb, AEZRBHTHE, EHREGRE SRTUERE KPR
MEE, B, B4k, E¥E TIFNIEE LR A IKER



2 BIFEHSE

R 2R R, B SEIEHEA JL P BT A L — i8] i i
o SR, HIRDENFE, BDETRX KL REEIRALH
BRI AN - E i ESE, N DAESH T HE 0] 68
B REXE. B, 546 H, EBRCHBURASRAN “ WM E
VR BERFTS E, HEEAARFHRBERMNER
TREES I AZERIEREAN G, FEEAREASH R GESE
WEBARNK briz) —SCLIRERE, Ju, EF5IAEBR
FEMELSEEELNITHE T, ERES “FAHEREAWE
SCHAT B THIIMENS., TMAR, ERFEHENEERBLY
A HaEETE. 1997 429 H, MAIE e WK% B &k
2B T X BITEEAL AT TR “HEREFA . IR EYCE
S5FEFEHR” (“TRUTH & ITS RIVALS: EVIDENCE REFORM
AND THE GOALS OF EVIDENCE LAW”) BiE#B 25114, 1
WEWHE—-NMUERE “BELERHEBA: EREWERN”, I
BARHE T UUF R : RN kE R Y =L
INERETYE; ZHEWESE (determination of objective truth)
RERIFEEN— ALK . EHEEKRMBEN; 5HAMHEKH
o, YRR T 35 500 B9 HE T o £ K 0 3 A B0 0 B
(FEBERAPHEL) BREDH IR S-S 3
Hit, #&TEXHLE, RTINS R EREEIEREEFER
EXTHEILFBHEE, MFEBE BT ESERBRINBEREEK
E£F “EFEIEBEAXRLELEE" BINR.

B XEBARIL X, 2BRELEM N REFIEFEEF LMW E
s>, Hd, (ERMIEEERSHBERANFHHER) E£
FEEIEEEEPI R RSNG| S B, Bk, BiFX8igx,
WAL FE— R FE EUEH LM F > 5HRE !

ZISSCENEE, B REENERBCHEER X SR
B —FpFB, g2 E, ek DA fmMiEEiR, &
FRER, 2ABHA, EHkE5ERELE. AEKFEE LS
T

RER. GARISSIERESMEAEAE) . (YR
HEmAERFRER) . GERENHETFERXGEEER:



MFRHSE0s 3

BEHEE) « (B B OIE R E R KPR o

BEHE: (RIRERAFTRESL) . (ERIIEREBER SHHF
AR |« (AR BN RO RBIHIED o

# 3 QEEHEBEER bz KEERSERER
AZ2l) . CBEIERESOAERMERTE) . CEFRAIESR RS %
VRRHPFAEA) (pp. 507 ~535),

i CREERBMMIERE) . CERBIBEREER) . (&
TRAUEYEFRRS S5 TR SRR BRI ) (pp. 536 ~ 553, 586 ~
589),

B (BHOIE R E KPR . CEREIERRERS
TSR BAE) (pp. 554 ~568)

Rrd: CGREER T SEEEEN T ER) . (EEH
UEYE LRS- ST YRR R B RPEIR) (pp. 569 ~586)

BRAKLL: (RBEMERMMBUEDE) . CRTRE BEEIBRRR) o

FERFORANEE, HE, RENHEMENEES
MLBREEREROE WIS, HEERER TN, NZiF
EARFR, FX2h, BAZXZERHESR, FHit, E8R
W3, BREARE T RSO AR AR SO, AT A S i
Foxor BRSO B, kA RSO A T LAMLAR L

BJE, RO SRR, FEaitzd
WBNEEN T I HICHR . R TN ABR, R, b
BSHEREE I WIS L, AR INSTe, SHAR
A AR R GEETFO R TR S BAEA: R
EHMEEE) MBI, B ERFNE HHEE L, b
AABRE TSP TENEE RN, BERKRAR. Bt
KR BB T B TEEFEND . s, BB EBRRF
WA RELFY, ERREH, W@ T RXEMK
BRSO, FEREBIET T BRI

B &
2006 4£7 A 31 H



F— FEBRAPHREE

RIS SERE A R
— 3l _

= TSRS

= GERBEMRT
PGB PG

T BOAE R MW

A B AW

£ EEAE T RN SR
AN L BRI
BAER A SERIERHARA

— L GERGRIETS

= VR R O TE T

= ROTE BB S

P AR SRR

EE LT £

—3lF

L HERBEH M EELRY?

CONTENTS

1

%X 9 S %

7

o
72
oy
25
27
574
S7
S
3
75



2 H =

= HLHMNERE
7St
EETFH R FRASBEEC ERZENER
— JEF E SRR E X 55
ZURT EEBEE BRI KZH
= HEEBRSRMENEEE

% UESEHIE

ERMIERERSHERANFHEKX
—.51F
B RERZEREER N LLBOE B R
= FRRERS AR 3L VR AR
ZEEMESTIAENATRME
— HS R
TR RS SR A AT
EAEEANARISEEZ S
B B/0E R K E R
— KR SEXE RN AFRLY
— HEBREL R RS
= FLEEIT KR

ERHERBENE ME: KAREREREZRNER

— FELINEE SR E
CHLAET SRS

= HiE

174
&7
24
70

vd

87
S
G5
775
787
789
200
o7
277
44
278
27
P74
P4
G
26



=

& BRI B S 40l B
— VAR IF I BE SR 5
> €5374: 0L (3 p7 S
= VKB BB ALE 5 R
O ) b By =X
T BE
KBEE R REIESR
— SERTHE SRiD R
ZRBEFRHARITH
= BEHE
TV B B B

HEERPAE

CONTENTS

3

P
252
260
277
277
285
2SS
252
295
299
SOF



CONTENTS

CONTENTS

PART ONE TRUTH IN ADJUDICATION

1

EPISTEMOLOGY AND LEGAL REGULATION OF PROOF s

I Introduction
I The Machinery of Justice
Il The Design of the Legal Process
IV The Objectives of the Legal Process
V The Influence of Political Factors
VI The Influence of General Cultural Context
VI Continuities and Discontinuities of Fact-Finding Practices
VIl The Diverse Character of Facts
RATIONAL AND IRRATIONAL PROOF REVISITED
I Confounding Fact and Law
I Appeals to Divinity and to Divine Punishment
I Logic and Reasons of the Heart
IV Epistemology and Common Sense
TRUTH IN ADJUDICATION
I Introduction

Il Is Truth Discovery a Realistic Objective?

4
&
s
7
£
7w
78
oy
Ea
7
74
S7
£
A5
E4
7



2 B =

Wl The Importance of Truth-Values V74

IV Conclusion 67
ATOMISTIC AND HOLISTIC EVALUATION OF

EVIDENCE: A COMPARATIVE VIEW s

I Atomistic and Holistic Tendencies Surveyed V4

Il Sources of Atomistic and Holistic Tendencies V4

Il Anglo-American and Continental Systems Revisited &7

PART TWO SYSTEM OF PROOF

EVIDENTIARY BARRIERS TO CONVICTION AND
TWO MODELS OF CRIMINAL PROCEDURE:;

A COMPARATIVE STUDY 87
I Introduction &8
Il Comparison of Evidentiary Barriers to Conviction 95

Il Barriers to Conviction and Two Rival Procedural Systems Voos
PRESENTATION OF EVIDENCE AND FACTFINDING

PRECISION 787
1 Theoretical Propaedeutic 789
I Laboratory Experimentations With Presentation of Evidence #2777
M A Glance at a Larger Epistemological Problem 207
FREE PROOF AND ITS DETRACTORS 377
I Continental and Common Law Attitudes 278
Il The Enforcement of Exclusionary Rules 278
Il The Scientization of Inquiry 227

THE UNCERTAIN FATE OF EVIDENTIARY
TRANSPLANTS: ANGLO-AMERICAN AND
CONTINENTAL EXPERIMENTS 257
I Control Over Factfinding Action 287
I Combining Factfinding Approaches A58



