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Abstract

Abstract

The vitality of constitution lies in its enforcement. The enforce-
ment of constitution is ensured through a liability system of unconstitu-
tionality through investigating the involved subjects’ liabilities in the
unconstitutionality. The theory of unconstitutionality liability is the
foundation for establishing the liability system of unconstitutionality,
and is also theoretical basis for the constitutionality review organs and
other relevant organs in judgment of unconstitutionality and investiga-
ting the subjects’ liabilities in the unconstitutionality. A sound theory
of unconstitutionality conduces to defining scientifically the subjects in
the unconstitutionality, and to judging whether the involved subjects’
acts are unconstitutional or not and how the subjects shall bear the lia-
bility. Therefore, the sound theory of unconstitutionality plays a signif-
icant role in enforcement of constitution.

Unconstitutionality is a basic concept in the theory of unconstitu-
tionality liability and is different from the concept of illegality. Uncon-
stitutionality and illegality are different in terms of subjects, legal gist,
content of liability and the liability investigation mechanism. Mean-
while, unconstitutionality liability is different from the concept of con-
stitution responsibility. Constitution responsibility refers to the positive
responsibility that the state organs take in enforcing constitution, while
unconstitutionality liability refers to the negative responsibility that the
state organs shall bear in case of unconstitutionality. Between uncon-
stitutionality and unconstitutionality liability exists a rigorous logical

connection in that they are the same in terms of constituents and val-
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ue. Unconstitutionality is the premise for unconstitutionality liability,
and to bear the unconstitutionality liability is the inevitable conse-
quence.

The legitimacy of unconstitutionality liability lies not only in the
provisions of constitution but also in solid theoretical foundation of con-
stitution. Its theoretical foundations include the following five aspects.
The first is the paradox and explanation of the paradox between the
pre — determined restrictions and democracy, which is the philosophi-
cal premise for the justification of unconstitutionality liability. The pre
— determined restrictions are the constitution adopted by the ancestors
that are binding on the successors. Abiding by the constitution means
the acceptance of the concept of pre — set restrictions, which intend to
cure the defect of democracy. Therefore, unconstitutionality liability
system ensures the actualization of the institution of pre — determined
restrictions. Second, constitution is a law. Constitution is not political
guidelines or political declaration. The main characteristic of constitu-
tion is that it is law, which is embodied in its direct force on state
power and its implementation. Constitution being law is the jurispru-
dence premise for unconstitutionality liability as a legal concept, and
ensures unconstitutionality liability of definiteness of legal sense. The
third is the supremacy of constitution. Constitution enjoys supremacy
in the legal system, and highly generalizes the value and significance
of legal system and directly binds state legislation. The supremacy of
constitution endows unconstitutionality liability with independent val-
ue, and lays the legal foundation for justification of unconstitutionality
liability. The fourth is the written statute of constitution. The written
constitution replacing the unwritten one represents the basic trend of
constitution development in the world. The written statute specifies the

sources of constitution and makes possible the actualization of the su-
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premacy of constitution, which also makes the formal basis for justifi-
cation of unconstitutionality liability that differs from civil liability,
criminal liability and administration liability etc. The fifth is that con-
stitution is the primary law that protects human rights. Constitution in
its earlier stages of development had proclamatory senses and could not
directly protect people’ s rights that were originally protected by ordi-
nary law. After the World War II, constitution took the place of the
ordinary law and became the primary law that protects human rights,
which is the substantive foundation for the justification of the concept
of unconstitutionality liability and thereby unconstitutionality liability
gains its core value of protecting human rights.

Unconstitutionality is the premise for unconstitutionality liability.
Only when certain performance is proved to be unconstitutional, can
the investigation of unconstitutionality liability become possible and
necessary. The constituent theory of unconstitutionality is the one that
defines unconstitutionality. The constituents are subject, object, ob-
jective fact and causation in the unconstitutionality. The subjects of
unconstitutionality are legislatures, administrative organs, judicial or-
gans and political parties. Citizens and ordinary social organizations
cannot become the subjects of unconstitutionality. The objects of un-
constitutionality refer to constitutional order and citizens’ fundamental
rights infringed upon by unconstitutionality. The objective fact refers to
the subject’ s unconstitutional performance. The performance of
lawmaking and nonperformance of lawmaking under certain circum-
stances for the legislature can constitute unconstitutionality. The law
enforcement and lawmaking and administrative nonperformance under
certain circumstances for the administrative organs can also constitute
unconstitutionality. The unconstitutional judgment made by the judi-

cial organs and behaviors of political parties can also constitute uncon-
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stitutionality. The causality in unconstitutionality is quite complicated
and precarious.

Constitutionality review organs can make judgment of unconstitu-
tionality according to provisions of constitution. If there is no relevant
provision, the fundamentals principles and spirits of constitution can
form the basis for making the judgment of unconstitutionality. Whether
the preface of constitution can be the basis for judgment of unconstitu-
tionality depends its content. Usually, the preface itself cannot form
the basis for judgment of unconstitutionality, but can be referred to in
interpretations of the provisions of constitution. The constitutional laws
cannot become the basis for judgment of unconstitutionality. The con-
stitutional conventions can be the basis for judgment of unconstitution-
ality but must be excised cautiously. The constitutional judgments can
be the basis for making judgment of unconstitutionality, but can also
be overruled if necessary.

The constitutionality review organs adopt the stand for constitu-
tionality review in judging whether the performances of the legislature
and government are constitutional or not. Reasonable and scientific
standards for constitutionality review reflect individual country’ s u-
nique value of constitutional order, and can enhance the validity and
acceptability of the judgment of unconstitutionality. The American
double standard and German proportion principle are the main stand-
ards for constitutionality review. The double standard put forward by
Justice Stone of Federal Supreme Court of US differentiate the natures
of legislation in the application of stand in constitutionality review so as
to provide different degrees of protection of different rights, and can be
categorized as rationality test, strict rationality test and strict scrutiny.
Double standard is also adopted by constitutionality review organ in Ja-

pan, South Korea etc. The German proportion principle judges wheth-
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er the legislation is constitutional or not by measuring the relation be-
tween the objectives and the instruments of legislation. The principle
requires that the restriction of citizens’ rights be based on the legisla-
tion objectives and be realized through proper instruments, and that
there must exist causality between the objectives and instruments.

Unconstitutionality liability has the double political and legal na-
tures with the legal nature being the primary one, which is determined
by the double political and legal nature of constitution, and is embod-
ied through the contents and investigation mechanism of unconstitu-
tionality liability. The contents of unconstitutionality liability include
the legal aspect and the political aspect. The legal aspect includes the
invalidation of legislation and administrative performance, the termina-
tion of party title, state compensation and legislating within time limit
etc. The political aspect of unconstitutionality liability is the deprival

. of title as a government public servant.

The political nature of unconstitutionality liability makes investi-
gating the liability quite precarious. Only provided with certain condi-
tions will the constitutionality review organs investigate the subjects’
liability in the unconstitutionality. The conditions are that investigating
unconstitutionality liability won’ t harm the constitutional status of the
constitutionality review organs, and that there must be necessity and
sufficient reasons for investigating the relevant subjects’ liability in the
unconstitutionality. When the opportunity to investigate unconstitution-
ality liability is not ripe, the constitutionality review organs can take a
flexible way by not immediately or directly investigating the unconstitu-
tionality liability.

There are two mechanisms for investigating unconstitutionality lia-
bility, namely the judicial one and the political one. The Jjudicial

mechanism is to investigate the subjects’ liability through constitution-
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