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European nations, mainly the western ones, have started or
participated in a movement to make themselves unified ever since the
end of World War II, aiming at a permanent peace and European
restoration, which is generally called European integration. The
scholars of both China and abroad up to now commonly agree to the
idea that European integration consists of various kinds of driving
forces, which acted interactively and continuously upon the direction
and rhythm of the integration. A question occurs, however, that
whether the function of European Court takes up one part in theses
forces? If positive, how to have a reasonable assessment of its
function? This dissertation aims to propose a personal evaluation on
it after a systematic observation and research.

The process of European integration has witnessed over half a
century during which emerged some international organizations
contributing to the integration such as European Carl and Steel
Community (ECSC), European Community (EC) and European
Union (EU), from which originated several judicial organizations that
produced a confusion of the names of these organization. In the
dissertation European Court, a comparatively popular one, is

employed but with a confine to its containment, that is, it refers to the
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major judicial mechanisms in the international organizations like
ECSC, EC and EU. With the advancement of European integration, it
has successively been named Court of ECSC, Court of EC and Court
of EU in three different stages.

The advancement of European integration manifests that there
exists a distinctive interrelation and interaction between the existence
and development of European Court and the progress of European
integration. On one hand, European Court is a product of European
integration which exerted a tremendous impact on the developments
of the Court, on the other hand, European Court to a large scale
promoted European integration to a continuous advancement. It is
this interactive relation that decides on the function of European
Court in the process of European integration. Looking into the
favourable function of European Court since its foundation, we can
perceive an obvious tendency of its judicial activism. In EC and EU a
system of three powers' separation is executed, and a new series of
legal system was established through a strict judicial procedures. A
judicial power was practiced by European Court to maintain a legal
order among the member nations, while the judges once in while
surpass the contracts' limitations in interpreting the laws, and they
turned a deaf ear to contracts' implications and the judicial intentions
but make their own judgments in terms of the needs of EC and EU to
initiate some new legal principles; obviously they kept a value of a
policy inclination. Under certain circumstances, however, what EU
did is really blurred with judicial restraint, for example, its case law is
not consistent, and it is not rear for judges to retreat the previous

judgment. These two seemingly contradictory tendencies manifested
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in the practice of European Court well reflect the interactive
relationship between European Court and European integration, that
is, the depth and breath of European integration decides
fundamentally on the degree and scale of the Court's function, while
the function of European Court cannot be fulfilled beyond the
advancement of European integration. The dissertation holds that
European Court has surpassed the traditional functions of both
international and domestic courts and played a non—typical role. To a
large scale, judicial practice of European Court and its pioneering
work of legal initiative as far as to its policy—making function
promoted the advancement of FEuropean integration. The
developments and reality of European integration not only limited the
substantial functions of European Court but also decided its
distinctive features at different time.

This dissertation aims to study European Court's function in
European integration in the three stages before the Treaty of Nice
came to effect, that is, the function of the Court of ECSC
(1952-1958), the function of the Court of EC (1958—-1993) and the
function of the Court of EU (1993-2003) and concludes with some
comments on the Treaty of Nice and some predictions on the
prospects of European Court.

In the first stage, European integration as a movement got
started in real sense and European Court began to take on its function.
On April 18, 1951, six western European nations aiming at the
restoration after the war signed Paris Treaty, declaring the foundation
of ECSC; in December of 1952, Court of ECSC was founded, which

was the preliminary state of European Court. Court of ECSC, from its
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beginning, manifested some features different from those of some
international judicial organizations because it came into being
originally as a judicial relief means for the political constructions of
European integration, as a result, Court of ECSC was not a
policy—making body, which enjoyed very limited powers, and
moreover, its member nations did not expect it to have an important
impact on the progress of European integration. All the sides in Paris
Treaty did not foresee, however, that the Court of ECSC would play a
unique role in strengthening the huge European building they had
established. During the time the major contributions the Court of
ECSC made for European integration can be summarized as: first, it
provided some judicial interpretations for the immature community
laws, and second, it compensated for the defects of the community
legal relief system. The Court, with these efforts, firmly laid its
position in the Community organizations and made itself involved in
the progress of European integration.

In the second historical stage, European integration continued its
advancement through difficulties and setbacks, but European Court
experienced a golden period of its functional manifestation. In March
of 1953, Rome Treaty was signed by the six western European
nations, declaring the foundation of both European FEconomic
Community (EEC) and European Atomic Energy Community
(EAEC), and simultaneously they signed Convention on Some
Common Organizations in European Communities, which provides
that the three communities shared a common court, that is, European
Community Court (ECC). This was the first reform in the history of

European Court and it remained the second state of the Court.
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European Community and its protocol on the Court provided the
making and jurisdiction of European Community Court. In general,
ECC took after the pattern of the Court of ECSC in many aspects
such as the locations of its personnel, qualifications for judges and
prosecutors, and the lawsuit procedures, moreover, the Court took the
same responsibilities as before, but the stipulations on some
jurisdictions were more specific, which indicated that they were more
mature than those of the Court of EEC and the Court of EAEC either
in the form and in the content. The Single European Act passed in
1986 for the first time put the political cooperation into legal
mechanism but excluded the jurisdiction of European Community
Court in the arena of European political cooperation, whereas
provided that ECC enjoyed interpretation rights on some treaties in
the Community. Furthermore, the Single European Act also modified
the stipulations on the court organizations in Paris Treaty, and
provided that a Preliminary European Court be set up under ECC,
which remained the second reform in the developments of European
Court. In this stage, the roles ECC played in European integration can
be summarized into two aspects as follows: on one hand, ECC
successfully constitutionalized its legal system by way of some
initiative judicial interpretations that rendered ECC laws a substantial
legal system; on the other, it played some non-typical roles such as
jurisdiction, judicial creation and even policy making, which acted as
a motive force in the construction of the common market.

In the third stage, European integration made striking
accomplishments but the function of European Court seemed to have

taken on a "minimizing" tendency even though it continued its
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promotion for European integration. On February 7 of 1992, The
Treaty of Maastricht was signed by the 12 member nations of EEC,
which marked the foundation of European Union (EU) and
consequently it replaced EEC, and from then on, European integration
shifted its previous economical unification to the integration of
politics, economics and other fields. On October 2, 1997, the Treaty
of Amsterdam was signed by the 15 member nations of European
Union and some new provisions and articles were added to the Treaty
of Maastricht while its strategic goals were still preserved. After the
foundation of EU, ECC was transferred into European Union Court
(EUC), which was the third state of European Court. Because the
birth of European Union was a compromise achieved through a hard
bargain between the member nations, some attempts were implied in
the fundamental treaty of the Union to promote the European
integration through the judicial mechanism of the Union, as a result,
the jurisdiction of the European Court was modified under EU. On
one hand, in those spheres that the member nations have abstained
state sovereignty , the Court proceeded to enjoy a full and compulsory
jurisdiction, on the other hand, its jurisdiction extended the domains
beyond the three communities, which involved the fields of judicial
practice, domestic cooperation, closer cooperation, protection of basic
human rights and so on. On the whole, European Court's rights are
extended compared with those of ECC but they are only limited to the
first aspect of the previous fields, moreover, EUC faced various kinds
of troubles and challenges in Europeanization process in executing its
jurisdictions. Faced with more and more conspicuous contradictions

and diversities, EUC has manifested a tendency of strengthening
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judicial restraint, but it does not indicate that EUC has fundamentally
strayed away from the course set by ECC and even deteriorated into
judicial arbitrariness. As a matter of fact, EUC still remains one of
motives for European integration but only in the new circumstances
is EUC is more cautious in promoting the integration and challenging
the interests of its member nations. In this stage, the major functions
of EUC can be summarized into two points as follows: to participate
in the reconstruction of civil rights and to have the adjudications for
the application of WTO agreements in EEC.

In February of 2001,the Treaty of Nice was signed by the 15
member nations, and on February 1, 2003, the Treaty came into effect
after being legally approved by Ireland. The most important content
lies in two aspects, that is, to have a respective reform of the present
organization of EU and to have a large scale of adjustment of EU's
policy making mechanism, which are essential to the extension of
EU. In terms of the Treaty of Nice, an extensive reform has been
carried out in European Court, which involves many aspects such as
division of jurisdiction of European Court , the manipulation of these
jurisdiction and so on. This is the third reform in the developments of
European Court. It is still far to assess the effects of this reform but it
is proper to infer, taking the past judicial practice of European Court,
that it will become a pioneer in the process of European integration

by way of playing a unique judicial role continuously.
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