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Abstract

Corporation control is an economic right deriving
from a corporation’s status as an independent legal
entity. For corporations with different shareholding
structures, control is exercised through different
structures listed as follows: corporations controlled by
majority shareholders, corporations controlled by board
of directors, and corporations controlled by the CEO.
Since the present and future interests of shareholders
are affected by the commercial and financial decisions
and actions of corporations, the interests of all parties
involved must be protected by ensuring that corporate
control is exercised legitimately. As a result, it is
necessary for corporations, in this modern day and
age, to establish a corporate govermance structure.
Central to this structure is the implementation of a
system of checks & balances and an independent
supervisory mechanism. Based on these findings, the
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author concludes that the determination of the appropriate form of corporation
control and system of corporate governance requires careful consideration of
the economic and social environment leading to the establishment of a
symbiotic balance between; protecting the interests of shareholders,
establishing the corporation’s standing as an exemplary corporate citizen in
the country in which the corporation is a legal entity, abiding by all terms
and conditions specified by state governmental regulatory forces. In this
book, the author analyzes the issue of legitimate exercise of corporate control
from a theoretical and practical standpoint, whilst exploring the issues of
shareholders interests and expectations with regards to corporations. This
book is divided into seven chapters, each chapter dealing with a specific area
of interest.

Chapter one traces the roots, structure, and evolution of corporate
control rights. The author traces the evolution of corporate control rights till
its present form, providing a detailed in-depth analysis of the economic
rationale for the right to corporate control, organizational structures, and
shareholding interests, thus laying the foundation for the understanding of the
rest of the book. The author, in his maiden analysis of corporate control;
through analysis of domestic and international organizational structures,
original and derivative interests, and the development trends of corporate
control over the last thirty years, concludes that shareholder conflict of
interest laid the foundation for the emergence of corporate control.

Chapter two focuses on the jurisprudential basis for the legitimate
exercise of corporate control. Providing an analysis of the relationship
between the exercise of the corporate control rights and the value of
legitimization , the rationale and legal value system contained in the legitimate

exercise of corporate control, and the effect the structure and distribution of
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corporate control rights has on different levels of society. By comparing some
classic definitions of rights in jurisprudence, the author concludes that
rationality and justice, as determined and defined by the legal system
prevalent in the country in question, should be the foundation of legitimate
exercise of the corporate control rights. The chapter concentrates on
explaining and evaluating the theories relevant to fiduciary duties, trust and
agency and stakeholders of corporations, with the expressed aim of drawing
from these theories to develop a system of corporate control that will enable
domestic corporations to derive fruitful & profitable commercial arrangements
amongst themselves and the international business world. The issues
discussed include ; the need for corporate control to be dependent on the value
of its legitimate exercise, the correlation between the structure of corporate
governance and maximization of the interests of shareholders, the attribute
and the core element of legitimate exercise of the corporate control, and the
relationship between legitimate exercise of corporate control and the
performance of the corporation, etc.

Chapter three focuses on the interests’ mechanism and the external
supervision mechanism of legitimate exercise of corporate control. Since the
1980s, there have been intense debates with regards to the interests’
mechanism of corporate control. The stakeholder’s theory and the theory that
stockholders’ interests are utmost represent. the two opposing theories. The
debate has had an enormous impact on intelligentsia and academic research in
the fields of economics and law. In this chapter, the author first introduces
the theoretical debate about corporate governance and then sets forth the
author’s valued and logical opinion, that “stockholders’ interests should be a
priority . At the same time, the author stresses that the “ stakeholders

theory” should not be rejected absolutely. The author points out that when
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corporation law takes the protection of the stockholders’ interests as its
principle duty, it should also seek a balance in the protection of all relevant
parties’ interests. In addition, the author discusses the relationship between
corporation autonomy and governmental intervention, and believes that
government intervention in a market economy is the inevitable result of the
evolution of social development. The author proposes that governmental
intervention, when there is a breakdown in legitimate corporate control, is a
systematical remedy for market failure and has become an acceptable practice
in the modern society. As far as the external supervision of corporations is
concerned, the author only points out the problems, but does not discuss
them in detail.

Chapter four focuses on the relationship between the legal status of the
controlling shareholders and corporation control. In this chapter, the author
first discusses the definition of the controlling shareholders and the
relationship between parent corporation and its subsidiary, then analyzes the
social foundation of the arrangement of the controlling shareholders’ rights,
and the conflict between the attribute of corporate interests unity and
unilateral controlling mode. The author provides an overview of the theories
of the controlling shareholders’ obligation, offering his expert opinion and
assessment on this oftentimes controversial issue.

Chapter five specifically discusses the comnection between the legal
status of directors and corporation control. It first analyzes the nexus of
director and corporation, and then relates to the historical evolution of the
director ultra vires doctrine, the restriction of the director’s behavior, and the
system of director’s liabilities, and lastly discusses the circumstances of the
application of business judgment rule and derivative action in China.

Chapter six is about China’s systematical environment for legitimate
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exercise of corporate control. Based on fundamental legal theory relating to
the legitimate exercise of corporate control rights, it analyzes issues
concerning the development of such concepts in China in terms of the legal
environment. First, according to the view that social economy will be
affected actively by government behavior, the book is based on the academic
concept that improvement of corporate governance and the restriction of
corporate control in China should depend on construction of the legal system.
In accordance with the lingual circumstance of China, the author comes up
with the point that “system forms part of productivity” and makes a primary
argumentation on it. Secondly, by examination of the traditionally cultural
phenomenon in China relating to village societies, status of officials and
family businesses, it discovers the specific characteristics of legitimate
exercise of corporate control rights in China. Although there might be certain
distance between the level of legitimate exercise of corporate control in China
and the international standard, the trends of development would be the same.
Finally, through analyzing important social experiences of State-owned
enterprises and searching the structure of economic foundation of the
corporate control system with China-specific characteristics, the author
attempts to find the exact problems facing the construction of normative legal
system of legitimate exercise of corporate control in China.

Chapter seven provides, based on analysis and findings stated above,
further reflection and offers some suggestions on how to improve corporate
control in relation to limited companies and publicly listed companies in
China.

Key Words: Corporate Control Rights Legitimate Exercise

Jurisprudential Analysis Corporate Governance

Construction & Improvement of the Systems



8E/1
— R R RBTFEMME /1
Z ERSMERBRR K EESEFR /6
= ERERMEH /8
W SERERMBEANE /9
HARITEMERET /12

F— ATEHENFERB.EHMRERER /15

— A FEHR P ERBE—R AR R /15

Z AR HR G 5 E AR /21
(m)BFBFFLTIANRMNRGEF B AR /21
(=) BHREyLEH /27
(Z)DaEHARLEMGREE /28
(W)MBRHNA I N E LBHEX /32

= A RERIBUERMR RSN —& GRS SHEFRE /34
(—)EMNBABAAGES K /34
(Z) A alde4eg R &4 4 /38
(Z) A A EHRGITEA B /41

P9\ FIHE RIAURIE R R IRE Y / 42
(=) A de4limay s 2tk & % /42
(D) DA EBLERER THEHMREX G st K& /46



2 H 3

(E)R“BREG"IBRAESR" /5]
(29) A8 3 FIAR 4 ik ik F b / 56

FoE NEEHRELSITERNZEEM /61

— > EE A AT IE X M A A K i / 61
(—)BFHRF G RRE FEM /6]
(=) BRAVAT4 89 JE 5 b 58 A—— KA A 34/ 68
(=) S B H AT 5T B S MBS 1R H / T1

R R R IE AT /75
(—)EFHREXIHNBHLER /TS5
(Z) sl s BA kB HRG e /76
(=) ESATRA S BH ARG H b2 Yoh S 69 E4E /77
(09 ) 2 8] F HIALE % 4748 69 B e B AR 2 / 80

= R AR EHRE ST ER LA EE IR /84
(—)EX L 42t/ 84
(=) ZHREEH /88
()M BAAELEER /90

V92 R R B9 IE 2476 5 A S/ 93
(—) GRS L Fetb R WL H /93
(=) B3] 3 H AR E & 470 89 A I AT H Ao 4T A S/ 95
(R)BHBRGELITRE N GUALEEMELE /98
(W) R s EERXE NI GHGEE /99

FEE QFIERBUIENITENR SN SMIS RS /106
— 2 AU IE 24708 5436 AR F] 25 -4 / 106
() # B EE L /106
(D) & ——E RN FZHBEF /110
TR R E) BB —— BRI B AL /117
(—)palamemnEsL /117
(Z)SFHBARAH T E e K /119




(=) 2 8) Bl A MR A2 8] 892 Fr 42 /123
= \BUFAT R BRI AUE ST E 85w / 124
(=) 28] G eAL R B A K Ak / 124
(D) Tk ZBEBARBRAEE /130
(Z) BURAT 4 3 A7 TR 8] 42 4] ALIE % 474 9 %ok / 133
(v9) BORAT A 2 L 2 8] 42 4 ARUE & Ak 69 Bohr / 134
VU 2> 5 HAIE 2 AT R SR B B 7 141

FHE 2FEHREFMATRBCSATESN 142
O AERBRARNEX RBTARIRE /142

TR FEH AR B SRR / 145

= PR IR 8 RS whEE / 150
(—)19 #& 5 X1 3] 20 #2308 69 B A A B4 TRA G2 / 150
(=)100 5k X B R ZHARE H 942 Al A4 E B ik /155
(Z) #) R a4 B AR B A 3] 47 4 69 A FRAE % / 160

DY 2 w4 AR AR R L 45 O RR M) / 168

FaE WRNZEMG SRR/ 179

— EHS5AFREK /179
(=) EF AN T P89 H4r 534z /181
(=) EFHRFT HinA /184
(Z)EFHL 4 /188

T EHERAURN AR / 198

= XEERHY /208
(—)RELH# /210
(=) BF2414 /211
(Z)RAEHHY /212

W EFEREARINAERTRE /214
(=) BEF RNk ¥y /214
(=) :ABkigsz /218



4 H

(Z2)HRF BB EA /219

H BRI VRA B AR B A% / 222
(—) LW /224
(=) R4 8 TR RF A /224
(Z) FRAAREFF & /226
(W) B TR IRF /227
(Z)®FToHHE IR /231
(R)IFingReh)2 8 /232

FAE BEQFEHBIEYITENSEREIH /235
— AEERT BN & L —H R RS /235
R BRH S EARAFES L SIRA RSO / 238
= AAEE AU BE IR RO A B B B /245
(=) 4l R A 38 7% X RAT / 245
(=) A B 4 B A b 6 £ b 2 4 A HE / 248
(Z2)BEHF TN AR EMGHK /250

FEtE TERELFTEHBUE YTESENEE /255
— HXERFIELARANEE /255
(=) A FRFT AR 8] S A 3 A I IR / 255
(=)t & &) 42 5 BUE % 4748 41 & 69 323 / 258
X B AFIRB S /269
(—) 8 T £ 8] k6 B4 A H 290 5 B H4T % /269
(=) 47 R I AT KB A 49 R A 33 3 2 3) MR AR 45 4 7 89 30 B
BLF /274
(Z) PP BRARAENEF 4R BH 24 /278
()it —FBICEFH F /282
#it /284

$E Tk /290
Jid / 296



