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ABSTRACT 1

ABSTRACT

From the middle period of 20th century, the transnational M&As
becomes an important side of international economic activities gradually.
The international direct investments obtained unprecedented development
along with the quickening of the global economic integration proceeds,
and the international production system which mainly composed of
multinational corporations earned great development. The global wave of
M&As in the past 10 years contributed greatly to the development of
international direct investment. To a great extent, M&As entry mode
replaced Greenfield investment and became the most important part of
foreign investments. At the same time, every country and the
international society have to face with more social and economic problems
which were aroused by the prosperity of transnational M&As activities.
How to induct and regulate M&As investors by the legal measures, how
to promote the further development of international investment, and how
to avoid the negative impact of transnational M&As appropriately, are
important problems that must be resolved urgently now.

The legal matters involved in transnational M®&As are very
extensive, so it’ s a difficult and systemic project to do thorough study in
this topic. This paper focused on three main sides within the legal
regulations of transnational M&As, the first two are investment policy
and competition policy related with transnational M&As, and the third
are some special regulations of acquisition of listed companies. Aiming at

the legislations and juridical practices at above three aspects by national



2 ¥ B 5 M ok A 4

governments and the international community, this paper discussed the
development features, status and deficiencies in the regulation of
transnational M&As.

As the origin of transnational corporation, transnational M&As is an
international economic phenomenon which appeared not very longer ago.
Therefore, there is not yet a uniform definition to transnational M&As
now. According to the analyses of the conceptions and characters of
merger and acquisition, the first chapter tries to give the basic
explanation to transnational M&As. Transnational M&As is not only an
important mode of international direct investments, but also a kind of
international equity transactions. It lras all characters as general national
M&As, and two important characters which are different from national
M&As: multinational, and regulated by intemational rules. The target of
this kind of investment and transaction is to acquire management and
operation power of enterprises, but the investment and transaction must
be regulated by both national and international regulations. For more
illumination, this chapter gives a comparison of transnational M&As with
two new kinds of international enterprises expansion mode: strategy
alliance and franchising.

The relationship of transnational M&As and regulatory constraint is
interactive and dialectical. On one hand, the conditions of investment
climate and regulatory constraint have great effect with the development
of transnational M&As, because the transnational M&As is an important
mode of FDI; On the other hand, the problems in market aroused by
transnational M&As clearly showed the necessity of regulatory constraint
The second chapter analyses the essentiality of legal climate to the
proceeding and development of transnational M&As. From analyses on
the meanings, levels, contents, and the system of regulation constraint,
this paper gives a description to the composing of legal climate of

transnational M&As, and pointed out that there are four general
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characters in currently regulatory regime of transnational M&As: the
discrepancy of degree of legislations, the different emphases of regulation
constraint, the scattered system of regulations and the uncertainty of
applications of laws.

The 3rd chapter analysed the relationship between FDI and
investment policies, and indicated that M&As entry mode has more
negative impacts than Greenfield investments, does Consequently,
traditional investment policy made by different countries singly or
commonly, has obvious limitations in the regulation of transnational
M&As. The limitation and insufficiency, in regard to investment
policies, have two aspects: one is insufficient protection of M&As
investments, and the other is insufficient supervision in transnational
M&As investments. The international regulations over-emphasized the
protection and liberalization of investments, but neglected the necessary
regulation constraint to investors and theirs behaviors. For further
corroborating of the above standpoint, this part divided all regulations
into two kinds: general investment rules which regulated all investments
and specialized rules which closely related to transnational M&As, and
gave a thorough analysis with this two kinds of rules. Furthermore, this
paper discussed the role and impacts of the bilateral, regional and global
investment rules to transnational M&As.

The 4th chapter, starting with the basic problems of competition,
emphatically analyses the impacts to the competitive market structure and
competitive behaviors which come from transnational M&As, and
indicate that in the regulation of transnational M&As, the competition
authorities not only need to constraint with competitive behaviors of
investors, but also need to regulate it from the condition of related
market structure. In regard to particular competition policy, this part
mainly focused on those substantive rules, procedural rules and judicial

principles which related to transnational M&As. More and more



4 ¥ B 5t M o ok LA

countries have come to recognize the value of competition policy as a tool
for M&As constraint. Today, more than 90 countries have antitrust laws.
But the condition that only relies on the national competition law to
regulate transnational M&As exposed many insufficiencies under the
background of internationalization of market and production. At the same
time, most countries and their authorities claimed the extraterritorial
application of national competition law. Consequently the conflicts of
laws led to another reason for cooperation on competition policy at the
international level. It must be noted that there is another important
trend: the release of executive scale of competition law to the control of
M&As. The reasons for that contradiction might be that the main
investment mode changed from Greenfield investment to M&As entry,
and at a great extent, the authorities give more attention to the
transnational M&As in a international competitive environment instead of
national competitive environment.

In the regulation of acquisition of listed companies, the Sth chapter
firstly analyses the features and representation forms of transnational
acquisition- of listed companies, and the difference between transnational
acquisition of listed companies and general M&As and discussed some
concrete problems, such as the opening degree of stock markets in
different countries, the judgment of nationality of investors in acquisition
of listed companies, the insufficiency and difference of material market
rules in different countries, and the condition of cooperation on the
supervision of acquisition of listed companies.

The last chapter reviews the history, progress and insufficiencies of
the regulation constraint on transnational M&As in China, and analyses
it from the point of investment policy, competition policy and acquisition
of listed companies. The investment policies in China have underwent
three variant development stages, and now it’ s an important changing

period for our adjustment of outdated foreign investment regulatory
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‘regime. Recently a series of rules of M&As come into effect will promote
foreign investment inflows in China. Along with the improvement of
opening degree in the entry of stock market, the foreign capitals will
bring a wave tide in acquisition of listed companies in national stock
market. But then, there are still a few special barriers in our stock
market. For example, the percent of state-owned shares is too much
higher. About competition policy, though we have some fragmentary
competition rules in different forms, the competition regulation constraint
is not enough, because the negative impacts on competition that come
from M&As will represent more and more obviously while the M&As
activities developed rapidly. As a result, the enactment of our antitrust

law is very necessary.
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