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Abstract

Service abroad is a very important part of international civil procedure. It not on-
ly affects smoothly carrying on litigation proceeding, but also impacts the protection of
parties’ interests. In recent years, there exist a lot of problems in Chinese practice of
service abroad. It is inefficient. The success rate is also low. These problems results
in severely delay and lag of hearing in many civil cases, and wasted plenty of judicial
recourses. In this book; the author tries to find the reasons causing inefficiency of
service abroad, and reveal the key parts of service process problems. Using the sys-
tems of foreign countries and international conventions for reference, the book endeav-
ors to put forward some thoughts and proposals to resolve relative questions.

The book consists of 7 chapters, about 400,000 Chinese characters.

The introduction of the book mainly uncovers existing problems in Chinese prac-
tice of service abroad, and demonstrates the necessity of study on this theme. By
summarizing the known matters about service abroad in recent years in China and ana-
lyzing the data which the author surveyed, the introduction points out the concept of
sovereignty and inefficiency are the key problems to present service abroad.

Chapter 1 theoretically reviews the functions and nature of service abroad. The
author deems the nature of service process, as a private action or as a court perform-
ing judicial powers, will alter, with time elapsing and changes of different nations’ le-
gal system. The most important thing of designing the system of service abroad lies in
the realizing of the functions of service abroad through various ways of service and the
guarantee of the procedure justice.

On the basis of Chapter 1, Chapter 2 further discusses the divergences of differ-
ent nations’ service system, their struggle and cooperation. That is to say, the part
highly generalizes the status quo of service abroad in international fields.

Chapter 3 firstly introduces the development status quo and trend in the U. S. A.
The development status quo and tendency are the following: (1) Service is no longer
sufficient and essential condition for the judicial exercising of jurisdiction. (2) The
court clerks no longer perform service. (3)The waiver of service is stipulated in A-

merican law. (4) Personal service decreases gradually, on the contrary, service by
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mail increases. (5)Service by advertising in a newspaper is restricted more and more
strictly. Then connecting the U. S. legislations and cases, the book discusses modern
service abroad rules in U.S., the U.S. implementation of the Hague Service Abroad
Convention, U. S. service systems to foreign countries, U. S. position on foreign
service documents to U. S.. Chapter 3 attaches much importance to cases and stresses
the conflicts of service abroad sysiems happened between U. S. and other countries in
practice.

Chapter 4 consists of 6 sections,which study on the Hague Service Abroad Con-
vention and some problems in its implementation. Section 1 introduces the historical
background and status quo, and lists 52 contracting countries at present. Section 2 is
about the applicable scope of the Convention, in which the author also made an in-
depth theoretical analysis, including the mandatory character and exclusive character
of The Hague Service Abroad Convention, the definitions of “civil or commercial mat-
ters” , “service” , “judicial or extrajudicial documents” , and so on. The book holds
these terminologies should be defined according to lex fori. Section 3 mainly expounds
the channels stipulated in the Hague Convention including the Central Authority chan-
nel and subsidiary or alternative channels. As for alternative channels, the book focu-
ses on the standpoints held and legal effects ascribed by different countries to postal
channels under the Convention system, and specially investigate the current member
States who oppose to the use of postal methods of transmission. In theory, the book
introduces the conclusion that 1977 Special Commission reviewing the practical opera-
tion of the Hague Service Convention reached: transmission of the judicial document
through postal channels should not be treated as an infringement of the sovereignty of
destination state. In consideration of the protection of the defendant’ s rights, Section
4 separately elaborates on article 15 of the Hague Convention which requires the judge
not to give judgment until service has been performed within a certain period and arti-
cle 16 which allows relief from expiry of the time for appeal when a judgment has been
known or notified only after expiry of the time for appeal. At the end of this section,
the book gives a table of the declarations made by contracting states pursuant to article
15 and 16 for reference to Chinese parties. Section 5 makes a study on electronic
service, mainly including e-mail and fax. The book not only considers the possibility
and necessity that the Hague Convention permits the use of electronic service, but
widely inspects the position that Contracting States execute electronic service in their

legislations and practices. The author draws a conclusion that electronic service has
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experienced a gradually developing process from nothing to something, and begins to
be recognized and accepted by some countries. But some technologies need to be im-
proved and popularized. Service through the new technologies will be provided more
and more in the legislations of different countries and maybe represents the develop-
ment tendency of service channels in the future.

Section 6 evaluates the service mechanisms of the Hague Convention. The book
believes that the Hague Convention is the outcome of compromise between two sys-
tems. The innovative service mechanism of the Convention, i. e. the Central Authori-
ty channel, has important value. In addition, the Hague Convention has a broad in-
fluence on the scope of geographic, the development of service system and the legisla-
tions on service in different countries. The challenges that the Hague Convention
faces come from three aspects as follows: (1) various uncertain factors easily lead to
divergences during the application of the convention; (2) the privatization of the cen-
tral authority in the U. S. may change the nature of the central authority; (3) new
technological developments will produce some challenges to the application of the
Hague Convention.

Chapter 5 explores service abroad system in China. The book firstly analyzes the
actual system in our country, and points out the defects of China service system main-
ly displayed as: (1) the legislations on service abroad were from different depart-
ments and shortage of consistency and systematism; (2) the conflicts exist among dif-
ferent statutes. Some statutes even do not cohere with themselves; (3) the contents
of some laws are very ambiguous and inoperative; (4) some specific procedures of
service abroad have not been established, which constitutes loopholes and causes cha-
otic applications; (5) because of the lack of systematic and comprehensive legal sys-
tem on service abroad, the judicial practice is also disordered, which affects the
openness and transparency of others related proceeding.

Through the analysis of a divorce case in U. S. court, Secltion 2 of the Chapter
deems that the ideas should be changed that transmission of the judicial document
through postal channels is an infringement of sovereignty, and stands for enlarging the
applicable scope of postal channel in China. As for the advice to withdraw the reser-
vation to the Hague Convention, the book does not agree with it. Through the analysis
of Yang Rong case, Section 3 holds that the States should refuse to supply judicial as-
sistance if service abroad will do some damages to their sovereignty. From the per-

spective of the protection of national dignity, we should uniformly refuse to serve the
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documents when foreign countries deliver to China under above condition (except the
case that Chinese government has given up immunity). As regards to the judicial doc-
uments foreign countries delivery to China, we may still perform service even though
China is one of the defendants in the documents. However, we should declare clearly
the principle stand that China enjoys sovereignty immunity. During the discussion be-
tween service abroad and representative agency, branch agency and business deputy,
Section 4 analyzes through Benz cases how a transnational corporation avoids Chinese
law by utilizing the defects of Chinese service system. The analysis concludes that
Chinese service system has more rigid regulations and less flexible rules. In order to
resolve the service problems about transnational corporations, the author suggests that
transnational corporation should be statutorily required to appoint a service agent in
China, and at the same time, flexible regulations, for example, service by means of
fax or e-mail should be permitted. In addition, our laws should also permit parties’
arrangement on service in the contract in advance. Section S firstly discusses the case
in which a Japanese WUWEIHUANG applied for the recognition and enforcement of
obligation judgment decided by a Japanese court. The book deems that domestic
courts, when recognizing and enforcing a judgment by a foreign court, must serve pro-
ceedings legally and properly upon the party against whom the judgment is unfavor-
able.

Chapter 6 concentrates on interregional service system, and analyses service sta-
tus quo between Mainland and Hong Kong, Macao, Taiwan. This Chapter stresses
discussing the common problems which China’ s interregional service system faces in
the last section. This chapter is made up of four parts. As far as service to Hong
Kong is concerned, the book believes, the entrusting service in Arrangement of the
Supreme People’ s Court on the Service of the Civil and Commercial Judicial Documents
by Reciprocal Mandate between the Courts of the Mainland and the Hong Kong Special
Administrative Region is not exclusive to other service channels, and they should be
parallel to each other. We should widely make use of those service channels recog-
nized by Hong Kong laws, such as service through litigation agent, postal service,
etc. We also should continue the practice of the service channel existing in Guang-
dong Provirice through China legal service Ltd. Co. (Hong Kong). As for service to
Macao, the entrusting service regulated in Arrangement of the Supreme People’ s Court
on the Service and the Taking of evidence of the Civil and Commercial Judicial Docu-

ments by Reciprocal Mandate between the Courts of the Mainland and the Macao Spe-
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cial Administrative Region is also one of the many service channels. We should not
exclude the more swift service channels when they exist in specific case. Because
there is no agreement between Mainland and Taiwan, we should make the best of
service channels through lawyers and private organizations, postal channels, service
by publications, and try our best to reach such agreements as soon as possible.

On the basis of summarizing the above discussions, chapter 7 expounds the au-
thor’ s opinions on how to understand the service system, how to improve the service

efficiency and how to perfect the service legislations.
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