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Preface to the Chinese Edition

Cass R, Sunstein

This is book about democracy and constitutions. It covers
many topics, but it emphasizes one point above all. Societies and
governments do much better if they allow a diversity of opinion. No
one knows everything. If governments want to make wise policies,
they should listen to a wide range of people. A special danger is that
if people listen only to those who agree with them, they will go to
extremes. Diverse views can be a healthy check on unjustified ex-
tremism.

What is the relationship among constitutions, democracy, and
rights? The most important answer is that democracy cannot exist
without rights. If people cannot speak freely, democracy cannot ex-
ist. In addition, human beings should be free from torture and po-
lice abuse, simply because they are human. From these points, we
can identify a set of minimal rights for citizens in a constitutional
democracy.

1. Protection of political dissent. The central democrati.c right

is the right to engage in political dissent. This means that govern-
ment cannot punish people simply because they have criticized the
government.

2. Protection against police abuse. A principal goal of a demo-

cratic constitution is to ensure that the police do not abuse their au-

thority. This is especially important in light of the massive force
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that police officers have at their disposal, including the power to
shoot people or to lock people up. Protection against police abuse is
central to democratic self — government.

3. The rule of law. It is easy to describe the minimal content
of the rule of law:

a. Clear, general, publicly accessible rules of criminal law laid

down in advance. The rule of law requires rules of criminal law that

have a degree of clarity, in the sense that people need not guess
about their meaning, and also generality, in the sense that they ap-
ply to classes rather than particular people or groups. Laws should
be publicly accessible as well as clear and general. It follows that
there is a ban on “secret law”. Vague laws——Dbanning, for exam-
ple, “excessive” or “unreasonable” behavior——are unacceptable in
the criminal context; they are akin to secret law in the sense that
people are unlikely to know what they entail.

b. Official conformity to law; relationship between law on the

books and law in the world. If the law does not operate in the books

as it does in the world, the rule of law is compromised. If there is
[ittle or no resemblance between enacted law and real law, the rule
of law cannot exist.

¢. Hearing rights and availability of review by independent

judges. The rule of law requires a right to a hearing in which people
can contest the government’s claim that they should be punished
under the law. Someone who is alleged to have committed a crime is
entitled to some forum in which he can claim that he has not violat-
ed the law. Ordinarily the purpose of the hearing is to ensure that
the facts have been accurately found. There should also be some
form of review by independent officials, usually judges entitled to a
degree of independence from political pressures.

4. No torture, murder, or physical abuse by government. A
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minimal requirement of a democratic constitution is that officials
may not murder people, torture them, or otherwise engage in phys-
ical abuse. Thus constitutions include a ban on official terrorism.

5. Protection against slavery and discrimination on the basis of

race or sex. What is the minimal content of a democratic constitu-
tion’s equality principle? At a minimum, slavery is banned, and the
government cannot use law to discriminate against people because of
their race or gender. Government may not segregate people because
of their race, or impose burdens selectively on people of a certain
race, or prevent women, because they are women, from receiving
either employment or education.

6. Religious liberty. Democratic constitutions do not allow
people to be punished because of their religious beliefs. In free soci-
eties, government cannot harm people who are Christians or Hindus
or Jews or Buddhists. Religious beliefs.cannot be targeted as such.

7. The right to vote. People are entitled to select their leaders.
Under democratic constitutions, many of the most important offi-
cials must be chosen by the public. The right to vote protects im-
portant interests. The economist Amartya Sen has found that in the
entire history of the world, no society with free elections and a
democratic press has ever experienced a famine. If leaders must be
approved by the public, they are most unlikely to ignore the risk of
mass starvation. And if leaders must be approved by the public,
leaders are more likely to act in ways that help the public.

Of course nations differ. It would be foolish to say that the sys-
tem that works in France would also work in Canada, or that the
system that works in the United States would also work in Brazil,
or that the system that works in England would also work in
Russia, or that the system that works in Spain would also work in

China. There is no single constitution for all societies. But human
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beings are human everywhere, and at least some of the rights I have
described do seem to me to belong to every human being on the face
of the earth.

In the late 1980s, I was greatly honored to have the opportuni-
ty to visit and to teach in Beijing. I had a wonderful time, and I
continue to be thankful for the extraordinary kindness and generosi-
ty of my hosts and my many friends in China. I am greatly honored

by the appearance of this book in Chinese.

Cass R. Sunstein
Chicago, Illinois
United States of America
March 10, 2005
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