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Part One Introduction to International Trade ‘

Case 1°

Gaskin v. Stumm Handel GMBH
390 F. Supp.361 (1975)
United States District Court
(S.D. N.Y)

Background and Facts

The plaintiff, a U. S. citizen, entered into contract with the German firm' of
Stumm Handel, the defendant. The contract presented to the plaintiff was written en-
tirely in German. Without being able to speak or read German, the plaintiff signed
the contract He never received an English language version. At the time of the sig-
ning of the contract, however, the terms of the contract were explained to him in Eng-
lish. One of the terms of the contract, known as a “forum selection clause” , provid-
ed that any disputes that might arise between the parties would be settled in the courts
of Germany. Later, when the parties reached a disagreement, the plaintiff brought
this action against the defendant in the United States, contending that fis failure to

understand German rendered the forum selection clause invalid.
Cannella, District judge

'With regard to such translation, Gaskin asserts that “I was never informed that

@®© “International Business Law and Its Environment” , by ‘Richard Schaffer, Beverley Earle and AFilibem
Agusti, West Thomson Learning, . p.33.
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by executing the contract, I was consenting to the Republic of West Germany as the
forum within which 1 must submit all controversies” and that “had I known this, I
would not have agreed to the same, as such an obligation is onerous and unconsciona-

ble, and a deterrent to bringing any actions whatsoever. ’ . We find that in making
the foregoing assertions, Gaskin flies in the face of well-settled contract law principles
and has failed to sustain his burden.

It is a settled proposition of contract law in this state and nation that “the signer
of a deed or other mstrumenl expresswe of a jural act, is concluswely bound there-
by. That his mind never gave assent to the terms expressed is not material. If the
signer could read the instrument, not to have read it was gross negligence; if he could
not read it, not to procure it to be read was equally neghgent- in either case the writ-
ing binds him. ” ( citations omitted). .

While Mr. Gaskin’s apparent “blissful ignorance” with regard to the contract un-
der which he was to render his labors to the defendant strikes us as highly incredible
as a matter of common sense, we take note of certain facts which are_;geleyaqt tothe
disposition of this matter. It must be remembered that Mr. Gaskin is not an ignorant
consumer, unlearned in the language of the contract, who has become. entangled in
the web of a contract of adhesion through the overreaching or: other unconscionable
practices of the defendant. The contract at bar does not involve the credit sale of a re-
frigerator or color television set, but rather compensation of some $36,000 per an-
num for Mr. Gaskinis services as the manager in charge of the defendant’s New York
operations which were to be conducted under the name Stumm Trading Company. His
office (Park Avenue, New York City) is not located in an area which would have
precluded his easy access. to a competent translation of the involved document. There
existed no emergency condition or other exceptional circumstances at the time plaintiff
entered into this contract; conditions which might now serve to excuse his present
plight. . ..

Thus, we find that the instant transaction was a commercial arrangement. of a na-
ture which warranted the exercise of care by Mr. Gaskin before his entry into it and
that his conduct with regard to this undertaking can only be characterized as negli-
gent, the consequences of which he must now bear. . . .

We, therefore, decline to exercise our jurisdiction over this cause in deference

to the contractual forum. An order dismissing this action will be entered.
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Part One Introduction to International Trade ‘

Decision: The Court dismissed the plaintiff’s action, holding that the plaintiff’s

failure to speak or read German was hot grounds for invalidating any of the pro-
visions of the contract.

Questions :

1. How many risks are there in the international transaction, compared to the

domestic sales?

2. Why was the plaintiff's action dismissed?

EE.
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Part Two Sales Contracts ‘

Case 2°

The Printing System and Software Case
Germany Federal Supreme Court ( Bundesgerichtshof)
4 December 1996

Facts

Plaintiff [ seller’s assignee ] demands payment of the purchase price from defend-
ant [ buyer] for a computerized printing system including software arising out of an
assigned right. )

On November 11, 1992, the [buyer], located in Vienna, ordered a printing
system called “dynamic page printer” from Company A [ hereinafter seller], located
in P. near N. for the total price of DM [ Deutsche Mark ] 65,100. The unit consisted
of a thermal transfer printer, a color monitor, a computer and a software package.
[ Seller] confirmed the order by letter dated November 22, 1992. With respect to the
warranty , the order confirmation contained the following arrangement, which indispu-

tably became part of the contract:

“The warranty covers software and hardware as a unit.
The warranty period is 6 months and starts with the non-de-
fective functioning of the system. The start of the warran-
ty period is calculated from the installation and opera-

tional handover.

@ http://www. cisg. law. pace. edu/cisg/wais/db/ cases2/961204g1. html#ta.
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