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Lesson 1 Law and Legal Systems
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The law cannot make all men equal, but they are all equal before the law.

— Frederick Pollock (British jurist)
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Law of the United States

The law of the United States was originally largely derived from the common law
system of English law, which was in force at the time of the Revolutionary War.
However, the supreme law of the land, under the Constitution’s Supremacy Clause, is
the United States Constitution, as well as laws enacted by Congress, and treaties to which
the U.S. is a party. The Constitution forms the basis for federal laws under the federal
constitution in the United States; it circumscribes the boundaries of the jurisdiction of
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federal law along with the laws in the fifty U.S. states and in the territories.

Sources of law

In the United States, the law is derived from four sources. These four sources are
constitutional law, statutory law, administrative regulations, and the common law
(which includes case law). The most important source of law is the United States
Constitution. All other law falls under and is subordinate to that document. No law may
contradict the Constitution. For example, if Congress enacts a statute that conflicts with
the Constitution, the Supreme Court may find that law unconstitutional and declare it
invalid.

Notably, a statute does not disappear automatically merely because it has been
found unconstitutional ; it must be deleted by a subsequent statute. Many federal and
state statutes have remained on the books for decades after they were ruled to be
unconstitutional. However, under the principle of stare decisis, no sensible lower court
will enforce an unconstitutional statute, and any court that does so will be reversed by
the Supreme Court. Conversely, any court that refuses to enforce a constitutional statute
(where such constitutionality has been expressly established in prior cases) will risk
reversal by the Supreme Court.

American common law

The United States and most Commonwealth countries are heirs to the common law
legal tradition of English law; for example, U.S. courts have inherited the principle of
stare decisis.

English law was formally “received” into the United States in several ways. First,
all U.S. states except Louisiana have enacted “reception statutes” which generally state
that the common law of England (particularly judge-made law) is the law of the state to
the extent that it is not repugnant to domestic law or indigenous conditions. Some
reception statutes impose a specific cutoff date for reception, such as the date of a
colony’s founding, while others are deliberately vague. Thus, contemporary U.S. courts
often cite pre-Revolution cases when discussing the evolution of an ancient judge-made
common law principle into its modern form, such as the heightened duty of care
traditionally imposed upon common carriers.

Second, a small number of important British statutes in effect at the time of the
Revolution have been independently reenacted by U.S. states. Two examples that many
lawyers will recognize are the Statute of Frauds and the Statute of 13 Elizabeth (the

ancestor of the Uniform Fraudulent Transfers Act). Such English statutes are still
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regularly cited in contemporary American cases interpreting their modern American
descendants.

However, it is important to understand that despite the presence of reception
statutes, much of contemporary American common law has diverged significantly from
British Commonwealth common law. The reason is that although the courts of the
various Commonwealth nations are often influenced by each other’s rulings, American
courts rarely follow post-Revolution Commonwealth rulings unless there is no American
ruling on point, the facts and law at issue are nearly identical, and the reasoning is
strongly persuasive.

Early on, American courts, even after the Revolution, often did cite contemporary
English cases. This was because appellate decisions from many American courts were not
regularly reported until the mid-19th century; lawyers and judges, as creatures of habit,
used English legal materials to fill the gap. But citations to English decisions gradually
disappeared during the 19th century as American courts developed their own principles to
resolve the legal problems of the American people. The number of published volumes of
American reports soared from eighteen in 1810 to over 8,000 by 1910. Foreign law has
never been cited as binding precedent, but merely as a reflection of the shared values of

Anglo-American civilization or even Western civilization in general.

Federal law

Federal law originates with the Constitution, which gives Congress the power to
enact statutes for certain limited purposes like regulating interstate commerce. Nearly all
statutes have been codified in the United States Code. Many statutes give executive
branch agencies the power to create regulations, which are published in the Federal
Register and codified into the Code of Federal Regulations. Regulations generally also
carry the force of law under the Chevron doctrine. Many lawsuits turn on the meaning of
a federal statute or regulation, and judicial interpretations of such meaning carry legal
force under the principle of stare decisis.

In the beginning, federal law traditionally focused on areas where there was an
express grant of power to the federal government in the federal Constitution, like the
military, money, foreign affairs ( especially international treaties) , tariffs, intellectual
property ( specifically patents and copyrights), and mail. Since the start of the 20th
century, aggressive interpretations of the Commerce and Spending Clauses of the
Constitution have enabled federal law to expand into areas like aviation,

telecommunications, railroads, pharmaceuticals, antitrust, and trademarks.
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Procedure

After the President signs a bill into law, it is delivered to the Office of the Federal
Register (OFR) of the National Archives and Records Administration (NARA) where
it is assigned a law number, and prepared for publication as a slip law. Public laws,
but not private laws, are also given legal statutory citation by the OFR. At the end of
each session of Congress, the slip laws are compiled into bound volumes called the
Statutes at Large, and they are known as session laws. The Statutes at Large present a
chronological arrangement of the laws in the exact order that they have been enacted.

Every six years, public laws are incorporated into the United States Code, which
is a codification of all general and permanent laws of the United States. A supplement
to the United States Code is published during each interim year until the next
comprehensive volume is published. The United States Code is arranged by subject
matter, and it shows the present status of laws with amendments already incorporated
in the text that have been amended on one or more occasions.

State law

The fifty American states are separate sovereigns with their own state constitutions
and state governments. They retain plenary power to make laws covering anything not
preempted by the federal Constitution, federal statutes, or international treaties ratified
by the federal Senate.

The law of most of the states is based on the common law of England; the notable
exception is Louisiana, whose law is based upon the Napoleonic Code. The passage of
time has led to state courts and legislatures expanding, overruling, or modifying the
common law; as a result, the laws of any given state invariably differ from the laws of its
sister states.

Many American states have codified some or all of their statutory law into legal
codes. California and Texas simply call them “Codes.” Other states use terms such as
“Revised Statutes” or “Compiled Statutes” for their compilations. California, New
York, and Texas have separate subject-specific codes, while all other states and the
federal government use a single code divided into numbered titles.

In some states, codification is often treated as a mere restatement of the common
law, to the extent that the subject matter of the particular statute at issue was covered by
some judge-made principle at common law. Judges are free to liberally interpret the

codes unless and until their interpretations are specifically overridden by the legislature.
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In other states, there is a tradition of strict adherence to the plain text of the codes.

The advantage of codification is that once the state legislature becomes accustomed
to writing new laws as amendments to an existing code, the code will usually reflect
democratic sentiment as to what the current law is (though the entire state of the law
must always be ascertained by reviewing case law to determine how judges have
interpreted a particular codified statute) .

Local law

States have delegated lawmaking powers to thousands of agencies, townships,
counties, cities, and special districts. And all the state constitutions, statutes and
regulations are subject to judicial interpretation like their federal counterparts.

Thus, at any given time, the average American citizen is subject to the rules and
regulations of several dozen different agencies at the federal, state, and local levels,
depending upon one’s current location and behavior.

/— New Words \
supreme /sju:'prizm/ adj. fed=E0)

supremacy /sju'premasi/ n. 5, IR

enact /i'nakt/ V. BT (M), AR
circumscribe /'satkomskraib, ;sorkom'skraib/ vz FRsk), SRR
jurisdiction /,dzuaris'dik fon/ n. SR, AR, FER
statute /'stetjurt/ n. A, EHL

statutory /'staetjut(o)ri/ adj. Ay, R
repugnant /ri'pagnont/ adj. R—E

indigenous /in'didzinas/ adj. AKteg, Koy, 56
fraud /fro:d/ n. IR, Rk

fraudulent /'frodzoalont/ adj. HEW, RIEW
appellate /a'pelit / adj. ey, LUred
precedent /pri'sizdont/ n. &M, W
chronological / krona'lodzikal/ adj. Fe B 18R A

amend /o'mend/ vt. &vi. %IE, BE, BB
amendment /o'mendmont / n. BEE, K&, AR

sovereign /'spvrin/ n. ER(ER), HEE
Wsloture /'lodzis leit [a/ n. SRR /
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common law

Ead gk, Wk, Flek

federal law B %
constitutional law Xk

statutory law PRIk, W%
administrative regulations A8

case law

conflict with

6k, FlolE
Wk (LGP R)

Commonwealth nations EFEAEER

Jjudicial interpretations &) ik A

legal force EAER A

Statutes at Large CGEABIL)

civil law Kk, R&E*
K Notes

1. American Revolutionary War ( 3 [E % f5 £ %, 3= [E M 37 &% % ) : The American
Revolutionary War (1775 —1783) , also known as the American War of Independence,
began as a war between the Kingdom of Great Britain and thirteen united former British
colonies on the North American continent, and ended in a global war between several
European great powers. The war was the culmination of the political American
Revolution, whereby the colonists rejected the Parliament of Great Britain to govern

them without representation which violated the Rights of Englishmen.

2. United States Constitution ({ EE % %)) : The United States Constitution is the
supreme law of the United States. It provides the framework for the organization of the
United States Government. The document defines the three main branches of the
government: The legislative branch with a bicameral Congress, an executive branch led
by the President, and a judicial branch headed by the Supreme Court. Besides providing
for the organization of these branches, the Constitution outlines obligations of each
office, as well as provides what powers each branch may exercise. It is the shortest and

oldest written constitution of any major sovereign state.
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3. Supreme Court of the United States ( £E & & &Pt ) : The Supreme Court of the
United States is the highest judicial body in the United States, and leads the federal
judiciary. It consists of the Chief Justice of the United States and eight Associate
Justices, who are nominated by the President and confirmed with the “advice and
consent” ( majority vote) of the Senate. Once appointed, Justices effectively have life
tenure, serving “ during good Behaviour”, which terminates only upon death,
resignation, retirement, or conviction on impeachment. The Court meets in Washington

D. C. in the United States Supreme Court building.

4. stare decisis (EfE&45Ef!) : Stare decisis ( Abbreviation of the Latin; Stare decisis et non
quieta movere/English; maintain what has been decided; not alter that which has been
established ) is the legal principle under which judges are obliged to follow the precedents

established in prior decisions.

5. United States Code ({ZEE;i%8L) ) : The United States Code (USC) is a compilation
and codification of the general and permanent federal law of the United States. It contains
50 titles and is published every six years by the Office of the Law Revision Counsel of

the U.S. House of Representatives.

6. Federal Register ({BEFB/N#E)): The Federal Register ( since March 14, 1936),
abbreviated FR, is the official journal of the federal government of the United States that
contains most routine publications and public notices of government agencies. The
Federal Register is compiled by the Office of the Federal Register ( within the National

Archives and Records Administration) and is printed by the Government Printing Office.

7. Code of Federal Regulations ({EEEBXFBiEMEYEY): The Code of Federal Regulations
(CFR) is the codification of the general and permanent rules and regulations published in
the Federal Register by the executive departments and agencies of the Federal
Government of the United States. The CFR is divided into 50 titles that represent broad

areas subject to Federal regulation.

8. Chevron doctrine (“¥J38{£” ZI2i£) : Chevron U.S.A., Inc. vs. Natural Resources Defense
Council , Inc., 467 U.S. 837 (1984), was a case in which the United States Supreme Court
set forth the legal test for determining whether to grant deference to a government
agency’s interpretation of its own statutory mandate. Chevron is the Court’s clearest
articulation of the doctrine of “administrative deference”, to the point that the Court

itself has used the phrase “Chevron deference” in more recent cases.

9. National Archives and Records Administration (Z£EE R ESXHE): The
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United States National Archives and Records Administration (NARA) is an independent
agency of the United States government charged with preserving and documenting
government and historical records and with increasing public access to those documents.
NARA is officially responsible for maintaining and publishing the legally authentic and
authoritative copies of acts of Congress, presidential proclamations and executive orders,

and federal regulations.

10. Napoleonic Code ({EM€iE8)): The Napoleonic Code is the French civil code,
established under Napoléon I in 1804. It was drafted rapidly by a commission of four
eminent jurists and entered into force on March 21, 1804. It is considered the first
successful codification and strongly influenced the law of many other countries. The
Code, with its stress on clearly written and accessible law, was a major step in
establishing the rule of law. Historians have called it “one of the few documents which

have influenced the whole world. ”

b

+Exercises

I Reading comprehension.

1. How many sources does the law have in the United States? What are they?
2. Is the United States Constitution the supreme law of the land?

W

. Why has much of contemporary American common law diverged significantly from
British Commonwealth common law?

Where did the federal law traditionally focus on in the beginning?

How are the laws in the Statutes at Large arranged?

What is the law of Louisiana based upon?

Who contributed to the idea of codification?

What is the advantage of codification?

Il Fill in the blanks with the words and expressions in the box.

federal legislative expenditure Constitution
division delegated the Supreme Court efficient

The American Constitution founded federalism and introduced checks and balances into
government for the first time in history. The check and balance system was based on
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(1) of power. For this purpose, the founders of the Constitution designed the
(2) system in which governmental power was divided between the federal and
state governments.

The second division of power is among the different branches of the government. It is called
the check and balance system. In this system, the power (3) to the Federal
government is divided among three separate, but interdependent branches: the (4) ,
the Executive, and the Judicial. Congress is the Legislative branch. It enjoys the power to
make laws, levy taxes and appropriate money to cover government (5) . The
Executive branch, known as the administration, is headed by the President whose duty is to
execute the laws passed by Congress. The Judicial branch of the USA is composed of a series
of law courts: (6) , 11 courts of appeals, and 91 district courts.

These three branches are granted different powers by the (7) , but they must
work together. No branch is allowed to do what is like without the considering the opinion of
the other two. This makes it difficult for persons like Hitler usurp power in America. But the
strict division of power tends to make government less (8) and might cause
trouble, as during the debate about the slave system.

Il Paragraph translation from English into Chinese.

The U.S. court system, as part of the federal system of government, is characterized by dual
hierarchies; there are both state and federal courts. Each state has its own system of courts,
composed of civil and criminal trial courts, sometimes intermediate courts of appeal, and a state
supreme court. The federal court system consists of a series of trial courts (district courts) serving
relatively small geographic regions, circuit courts of appeal that hear appeals from many district

courts in a particular geographic region and the Supreme Court of the United States.

IV Paragraph translation from Chinese into English.

FEEMEE R E K B MNKYE T E A A — AR R, BR 75 S22
A e Rkl BRTE L) ) o 3 12 R A ISCTR R Al 326 7 e 5 7 T 2 v 3 A
ATAZEB] (efil) Rk R A WL H 2 B OSGEBURIN I, (AR 280k
R TI A R AR IR 0 kA R LSRRI o X e ik R 2 M
ERE, PIHREHER I R A TR

V  Exploring question.

Please try to know something about the American judicial system by looking up related

resources.
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Legal Assistance (Legal Aid)

Most liberal democracies consider that it is necessary to provide some level of legal
aid to persons otherwise unable to afford legal representation. To fail to do so would
deprive such persons of access to the court system. Alternately, they would be at a
disadvantage in situations in which the state or a wealthy individual took them to court.
This would violate the principles of equality before the law and due process under the
rule of law.

A number of delivery models for legal aid have emerged. In a “staff attorney”
model, lawyers are employed on salary solely to provide legal assistance to qualifying
low-income clients, similar to staff doctors in a public hospital. In a “judicare” model,
private lawyers and law firms are paid to handle cases from eligible clients alongside
cases from fee-paying clients, much like doctors are paid to handle Medicare patients in
the U.S. The “community legal clinic” model comprises non-profit clinics serving a
particular community through a broad range of legal services (e.g. representation,
education, law reform) and provided by both lawyers and non-lawyers, similar to

community health clinics.

Legal aid in the U.S.
Legal aid in the United States appeared as early as the 1870s, but for the most part,

the U.S. legal aid system remained piecemeal and underfunded until well into the 20th
century. In the early 1960s a new model for legal services emerged. Foundations,
particularly the Ford Foundation, began to fund legal services programs located in multi-
service social agencies, based on a philosophy that legal services should be a
component of an overall anti-poverty effort.

Legal aid for civil cases is currently provided by a variety of public interest law firms
and community legal clinics, who often have “legal aid” or “legal services” in their
names. Such firms may impose income and resource ceilings as well as restrictions on
the types of cases they will take, because there are always too many potential clients and
not enough money to go around. Common types of cases include: denial or deprivation

of government benefits, evictions, domestic violence, immigration status, and
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discrimination. Some legal aid organizations serve as outside counsel to small nonprofit
organizations that lack in-house counsel. Funding usually comes from charities, private
donors, the federal government and some local and state governments. Most typical
legal aid work involves counseling, informal negotiation, and appearances in
administrative hearings, as opposed to formal litigation in the courts. However, the
discovery of severe or recurring injustice with a large number of victims will sometimes
justify the cost of large-scale impact litigation. Education and law reform activities are
also sometimes undertaken.

Legal aid organizations that take LSC ( Legal Services Corporation) money tend to
have more staff and services and can help more clients, but must also conform to strict
government regulations that require careful timekeeping and prohibit lobbying and class
actions. Many legal aid organizations refuse to take LSC money, and can continue to file
class actions and directly lobby legislatures on behalf of the poor. Many organizations
that provide civil legal services are heavily dependent on Interest on Lawyer Trust
Accounts for funding.

However, even with supplemental funding from LSC, the total amount of legal aid
available for civil cases is still grossly inadequate. According to LSC’s widely released
2005 report Documenting the Justice Gap in America: The Current Unmet Civil Legal
Needs of Low-Income Americans, all legal aid offices nationwide, LSC-funded or not,
are together able to meet only about 20 percent of the estimated legal needs of low-

income people in the United States.

Legal aid in Scotland

In Scotland, legal aid is in principle available for all civil actions in the Court of
Session and Sheriff Court with the significant exception of actions of defamation. It is
also available for some statutory tribunals, such as the Immigration Appeal Adjudicator
and the Social Security Commissioners. There is a separate system of criminal legal aid,
and legal aid is also available for legal advice.

Legal aid is means-tested, and in practice only available to less than one-quarter of
the population. It is administered by the Scottish Legal Aid Board. Legal aid in Scotland
is also available in criminal cases, where more than 90% of summary applications are
granted. An interests of justice test is applied, as well as a means test. In solemn case

(jury trials) the court assesses legal aid.

Legal aid in England and Wales
Legal aid in England and Wales was originally established by the Legal Aid and
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Advice Act 1949. Today legal aid in England and Wales costs the taxpayer £ 2bn a
year—nhigher per capita spend than anywhere else in the world—and is available to
around 29% of adults.

Today, legal aid in England and Wales is administered by the Legal Services
Commission, and is available for most criminal cases, and many types of civil cases with
exceptions including libel, most personal injury cases (which are now dealt with under
Conditional Fee Agreements, a species of contingency fee) and cases associated with
the running of a business. Family cases are also often covered. Depending on the type of
case, legal aid may or may not be means tested.

In July 2004 the European Court of Human Rights ruled that the lack of legal aid in
defamation cases (which was the position under the Legal Aid Act 1988, which was the
applicable Act at the time of the McLibel case), could violate a defendant’s right. The
Access to Justice Act 1999 has a provision which allows the Lord Chancellor to authorize
legal aid funding in cases which are otherwise out of scope of the legal aid scheme under
the exceptional funding provisions. A defendant in a position similar to the McLibel
defendants could potentially have legal aid assistance if their application passed the
exceptional funding criteria.

Criminal legal aid is generally provided through private firms of solicitors and
barristers in private practice. There are a limited number of public defenders. Civil legal
aid is provided through solicitors and barristers in private practice but also non-lawyers
working in law centers and not-for-profit advice agencies. The provision of legal aid is
governed by the Access to Justice Act 1999 and supplementary legislation.

Legal aid in Australia

Australia has a federal system of Government comprising federal, state and territory
jurisdictions. The Australian (Commonwealth) and State and Territory governments are
each responsible for the provision of legal aid for matters arising under their laws.

Legal aid for both Commonwealth and State matters is primarily delivered through
State and Territory Legal Aid Commissions (LACs), which are independent statutory
agencies established under State and Territory legislation. The Australian Government
funds the provision of legal aid for Commonwealth family, civil and criminal law matters
under agreements with State and Territory governments and LACs. The majority of
Commonwealth matters fall within the family law jurisdiction.

Legal aid commissions use a mixed model to deliver legal representation services. A

grant of assistance legal representation may be assigned to either a salaried in house



