NERE

uboooooboooobooooooooboboooona
vtboboooboboooboobooooobobobobooo
vtboboooboboooboobooooobobobobooo
uboooobooboobood

uboooooboooobooooooooboboooona
vtboboooboboooboobooooobobobobooo
oooobboooooooobbboboooooooboo
vtboboooboboooboobooooobobobobooo
tbobobooboboooboobooooobobobobooo
uboooooobooooobobooboooooboboo

ubooooobooooooobooooboboooona
tbobobooboboooboobooooobobobobooo
tbobobooboboooboobooooobobobobooo
tbobobooboboooboobooooobobobobooo
tbobobooboboooboobooooobobobobooo
tbobobooboboooboobooooobobobobooo
tboboobooboboooboobooooobobobobooo
tboboboobooboooboobooooobobobobooo
tbobobooboboooboobooooobobobobooo
tbobobooboboooboobooooobobobobooo



Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
dooodooooooooooooooo
gooobbooooobbbooooooobbooon
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
gooooobbbooooooobbboooooooobo
oooooooooo
gooobbooooobbbooooooobbooon
gooooboo0ooobobobooooo* bboboD—~0"m oo
gooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
dooooooooooooooobobobbobbbbbo
gooobbooooobbboboooooobbooon
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo
Jooooobbbooooooobbboooooooobo



gododouoobobbbbbbtbddddooouoooonoboo
gododouoobobbbbbbtbdodddooouoooonoboob
gododouoobobbbbbbtbdodddooouoooonoboob
gboodbobouooobbobobbobooobuooboon
gobogobuogoboobbogn
gogooboboboioodil— DO0obooomoon
gododouoobobbbbbbtbdodddooouoooonoboob
gogodouoo* bbbobbbodog” oo ooboo
gdodouoobobbbbbbtbddddooououooonoo
gdodouoobobobbbbbtbddddooououooonoob
gdodouoobobobbbbbtbddddooououooonoob
0000000000000 000¢QoO00Do00o0oooono
oooooobobobobobbbboooooooooooon
oooooobobobobobbbboooooooooooon
oooooobobobobobbbboooooooooooon
oo oooob o
oooooobobobobobbbboooooooooooon
0o0o0mooobbO0 goooboboooooooooooo
oooooobobobobobbobbooo0ooooooooon
ooooobobobobobbbobobboooooooooooon
ooooobobobobobbbobobboo0oooooooooon
goooobobobobooooooon
oMooobbo0oooobbomobooobbbooog
ooooobobobobobbbobobboo0oooooooooon
ooooobobobobobbbobobboo0oooooooooon
ooooobobobobobbbobobboo0oooooooooon
ooooobobobobobbbobobboo0oooooooooon
goooooobobobobbboboboooooooooooon



gooooobbbbOo0o0oooooobbbbooooon
gooobooboobooboob0oobooboooo
gooooobbbbOo0o0oooooobbbbooooon
gooooobbbbOo0o0oooooobbbbooooon
gooooobbbbOo0o0oooooobbbbooooon
gooooobbbbOo0o0oooooobbbbooooon
gooobooboobooboob0oobooboooo
gooooobbbbOo0o0oooooobbbbooooon
gooooobbobbbobobobooon

goooooboboboboooooooobbobobboog
gooooo* bbboo0ooo" ODobbbboooooo
gooooobbbbOo0o0oooooobbbbooooon
gooooobbbbOo0o0oooooobbbbooooon
gooooobbbbOo0ooooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
goooboooboobooboob0o0obooboooo
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
gooooobbbbOoo0oooooobbbbooooon
oooooobon

oooooooooooodooooond ¢oooooo



Oooooooooooooooooooooooo S50 00
ooooboooooboobobboobooboobbooon
gooooobobobobobbbobobooo0ooooooooon
gooooobobobobobbbobobooo0ooooooooon
gooooobobobobobbbobobooo0ooooooooon
gooooobobobobobbbobobooo0ooooooooon
gooooobobobobobbbobobooo0ooooooooon
oooooobobobobobbbboooooooooooon
goooobbbobobobo0oobooooogo
oooobobobobobobbbbobooooooooooon
00000000 O0D0ODOO0O0D (oooooooDooogog
ooooooobo* bbb bbooo0o0oooooooooo
oooobooooobboobobboobooboobbooon
oooooobobobobobbbboooooooooooon
oooooobobobobobbbboooooooooooon
oooooobobobobobbbboooooooooooon
oooooobobobobobbbboooooooooooon
oooooobobobobobbbboooooooooooon
ooboooooobo0o «oo" ooooooooooaod
ooooboooooboobobboobooboobbooon
oooooobobobobobboboboooooooooooon
ooooobobobobobobboboboooooooooooon
ooooobobobobobbbobobboo0oooooooooon
jodoobooooooooooo
ooooobobobobobbbbobooooooooooon
ooooobobobobobbbobobboo0oooooooooon
ooooobobobobobbbobobboo0oooooooooon
ooooobobobobobbbobobboo0oooooooooon



goboboooobooooboboooobobboooboogobn
gobbooooboooboboooooobobooobooobn
gbobbooooboooboooooobboooboooobon
gooooobobobobboboooooooooobobbo



ABSTRACT

I. The Causes of the Reform in the System of Criminal Law in
the Late Qing Dynasty. The reform in the system of criminal law in
the late Qing Dynasty took place under complicated historical cir-
cumstances. Scholars attribute it to the following two pairs of the
main éauses: impact and response vs China centricism; the determi-
nation of economic basis vs non — substance.

To some extent, the above — mentioned four notions all contain
truth. But at the same time, they are also one - sided. It seems to
the author that it should be dealt with in an approach of dialect and
historic materialism and from a dynamic perspective. This reform
was the result of comprehensive western and Chinese factors. Its
logical starting point was the changes in the economic basis of mod-
ern China caused by the incoming western forces, its conceptual ba-
sis was the introduction into China of the idea of the value of the in-
dividual in the West, its political basis was the loss of extra — territo-
rial right, the desire of China to recover it and the model of success-
ful Japanese reform.

II. The Basis of the Dynamic Causes of the Reform. One of
such causes was the incoming western forces and the changes in the

economic basis of modern China. The western forces here refer to



the material and institutional civilization. The huge force of produc-
tion released by industrial revolution and the relevant political sys-
tem, value concept, ideology, created an irresistible tide that poured
into China with the outbreak of the Opium War. It led to a huge
impact on the structure of natural economy of an oriental farming
nation. However, in modern China, natural economy and commodi-
ty economy existed side by side. The process of the western forces
coming into China was not a smooth one. The impact of western le-
gal culture met with resistance from Chinese tradition illegal culture
that stressed punishment and showed slight concern for the individu-
al. This made it very hard for the reform to be carried out. The sec-
ond one lay in the introduction of the concept of the fundamental
value of the individual from the West into China. The concept of the
fundamental value of the individual in the West focuses on the re-
spect for the individual. The protection of his freedom and the freat-
est concern for his independence. After its introduction into China,
it has become the legal concept of the nation. This concept on the
one hand tried to establish a model that attached great importance to
the right of individual freedom and independence, and on the other
hand stressed that state freedom was more important than individual
one. The two sides were mixed together, thus leading to the mod-
ernization of the criminal law system in form much more than in its
content. The third one was that politically, China lost her extra —
territorial right and wanted to gain it back. The loss of extra — terri-
torial right placed China in an awkward situation in which she on the
one hand wished to maintain her legal independence, and on the
other hand to follow the world trend in the development of legal sci-

ence and practice. The only way out was to carry out reform so as to



recover the extra — territorial right.

III. Evolution and Absorption of the Theory on Human Na-
ture. The theory and principle of the criminal law focus on human
and human nature. The differences in such concerns of both West-
ern and Chinese scholars lay in that Chinese scholars usually viewed
the issue from the ethical perspective while western ones placed it
mainly on a basis of rational and philosophical reasoning. The theory
on human nature in ancient China covered a combination of human
ethical attribute with his ability to know and to do things. Modemn
theory on human nature in the West mainly emphasized the rational
side of the human. With the ethical perspective as its basis, the the-
ory on human nature in modern China absorbed the rational element
of the relevant western theory and stressed that “each individual has
his own soul”, thus raising the understanding, and the interpreting
of human nature to a higher and more concrete level. That is, every
human is equal with every one else, he is entitled to inalienable nat-
ural rights. Such understanding covered a more scientific and empir-
ical point of views, although it was still limited. It was historical
value since it was the basis of the original source of the criminal law
that paved the way for the reform.

IV. The Process of the Reform. This reform was the product
of a given historical period. It was also a process in itself. Each step
that was taken in this process brought Chinese criminal law closer to
the modern one. Constitutional monarchy led to the appearance of
the basic form of the separation between legislative power and judi-
cial one. The translation of foreign laws into Chinese made it possi-
ble for western legislative model to be adapted.

The success of the reform of criminal law in Japan as a good ex-



ample stimulated the reform of criminal law in China. The making
of The Contemporary Laws of the Qing Dynasty removed the obsta-
cle to the reform of the criminal law, the adaptation of the western
ideas concerning criminal law by ridding the existing criminal law of
its feudal contents. The reform had experienced a great deal of hard-
ship and difficulties. The implementation of the Contemporary laws
of Qing Dynasty broke the tradition which different kinds of laws
were mixed up in china for thousands of years. The revision of the
names of the punishment meant the collapse of the system of names
of punishment in operation for ages and tended to move from status
one to liberal one, thus serving as a prelude to the adoption of liberal
punishment by the New Criminal Law of the Qing Dynasty.

V. Contemporary Criminal Law of Qing Dynasty. Code of
Criminal Law in Modern China. The reform took place when China
was in troubled situation both at home and abroad. Externally,
there were the gradual loss of “extra — territorial right” the threat
by the west that ” reform would mean the cancellation of extra —
territorial right”, and the fact that Japan grew strong as a result of
reform, thus, leading to a popular cry at all levels of Qing govern-
ment for reform. Internally, the establishment of the form of the
constitutional monarchy, large scale translation of foreign laws into
Chinese, the founding of the academy for revising laws and comple-
tion of the Contemporary Laws of Qing Dynasty” together made the
basis for the drafting and implementation of the New Criminal Law
of Qing Dynasty. Consequently, its appearance was the result of
many different forces. It was the product of the reform of criminal
law in modern China, marking its departure from feudal legal sys-
tem, the start of its modernization and the beginning of China fol-



lowing world legal trend. The dispute over The New Criminal Law
of Qing Dynasty was in fact a important baffle between modern
criminal thinking and the traditional Chinese concept. Its implemen-
tation, in a sense, meant that the reformers had gained upper hand
already. Its content and form both reflected its modern nature. It
adopted the prevailing western criminal terms. As far as its form
was oconcerned, its appearance marked the collapse of the feudal
criminal - system and the establishment of the modern one. It was
adopted by the northern warlords and KMT government and because
the starting point of the modernization of Chinese criminal law.

VI. The Modernization of New Criminal Law of Qing Dy-
nasty. New Criminal Law of Qing Dynasty was made of general
rules and special rules, which established beyond the Europe and
America’ s style and Japan’ s legislative experience. It embodied
modernization in many ways, for example, no— offense , criminal
age , joint offense , probation and conditional release. It’ s no— of-
fense consisted of rightful behave and act of rescue . It’ s modern
criminal age embodied by enhancing the criminal age. It’ s joint of-
fense not only absorbed Continental Law completely , but also
changed completely compared with Chinese traditional joint offense.
The joint offense’ s modern componentpart embodied by the classi-
fication of joint offense person, joint offense through negligence and
one — sided joint offense. The modern punishment embodied by pro-
bation and conditional release.

VII. The Principle of Punishing Crimes according to Law and
the Modernization of Criminal Law in China. The idea of punishing
crimes according to law was embodied in different kinds of “doc-

trines, thoughts” and lasted for thousands of years. The reason why



such idea did not become principle (criminal law) was that there had
been no such atmosphere that demanded this. As time went by, the
western principle of punishing crimes according to law came together
with the western gunboats and became an objective sought by those
who were determined to revise the old one and create new ones. To
these people, the principle itself symbolized rule byconstitution,
democracy, human rights, and equality. All these formed one of the
main themes in the development of modern law in China. The New
Criminal Law of Qing Dynasty incorporated many respects of . the
principle of modern bourgeois criminal legislation, among which the
establishment of the principle of punishing crimes according to law
was the most important one. But such principle was there and exist-
ed only in form, but not in reality and legal practice. Under the in-
fluence of the west, the reform in China naturally inherited the legal
principle of application of negative reasoning from analogy, eguality
for everyone before the law, and soon. However, under the influ-
ence of the social situation and condition in China at that time, there
was no complete adoption and enforcement of such idea. Superficial-
ly, the negative reasoning from analogy was considered appropriate
and applicable, the right of the official to make decision in all cased
was suspended. However, “The Provisional Articles” provided that
the privilege enjoyed by the royal family was above all. Consequent-
ly, the concept of equality before law for everyone was never realized
in daily life, it existed only in form. In spite of this, it was still a
step of progressive value.

VIII. The Scientific Development of the System of Punishment
Names and the Modernization of Criminal Law in China. The sys-
tem of punishment names established by the New Criminal Law of



Qing Dynasty could be divided into 2 types, namely, principal
penalties and secondary penalties. The first type included -death
penalty, life imprisonment, fixed — term imprisonment, detention
and fine. The second one covered the forfeit of civil right and expro-
priation. Obviously, the system of punishments established in the
reform was entirely different from those of previous different dynas-
ties in China. It suggested not only the modernization of penalty
system, but also the modernization of guiding the thinking of and
focus of the penalty. Such modernization found its reflection in the
removal of corporal penalty, the emergence of the system of free
punishment, death sentence with reprieve.

VIIII. Historical Understanding and Reflection. The move-
ment of reforming the criminal law condensed the criminal principal
and thought of modern nature in the New Criminal Law of Qing Dy-
nasty which produced many “first times” in the history of China.
The principle of punishing crimes according to law was written down
and recognized in the first criminal code for the first time, there
were general principles and specific provision for the first time.
There were many cases like these. The reform of the criminal law in
late Qing Dynasty achieved rationality in form, but lacked it in sub-
stance. This was because the economy, human circumstances, the
status of law in the mind of people failed to provide condition under
which the law could operate. It is only when law becomes a rational
notion, a belief, an ultimate concern that the reform, transforma-
tion of legal system can bring essential, rational change to our soci-
ety. Lessons should be drawn from the reform in late Qing Dynasty
so that we can do a better job in dealing with present criminal is-

sues.
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