AL e A e

ST FEEING UNIVERRITY PRESS




CIP

— 2004.10
-7
ISBN 7-301-07799-8
I. II. 1. - - - - IV.D921.04
CIP 2004 090190
ISBN 7-301-07799-8 D 0961
100871
http  cbs. pku. edu. cn pl@pup. pku. edu. cn
62752015 62750672 62752027
51736661
650 X980 16 19 321

2004 10 1 2004 10 1
28.00




AR, 7 B SE BEPDFIGE U7 M) : www. ertongbook. com






Abstract

The objection of the dissertation is to discuss how to realize the
constitutional protection of the right to equality in China. It discusses the
experience from other countries in constitution-making and judicial application
of constitutional law then suggestions about realization of constitutional
protection of the right to equality in China are given.

Four research achievements on constitutional protection of the right to
equality in other countries are drawn from the comparative analysis. 1 The
definition of the right to equality. The right to equality is a general name of a
series of constitutional right norms which requires state power authorities and
the mighty people shall have the burden of proof for their actions of difference
treatment which is stipulated expressly or implied necessarily in such related
norms as written constitutions constitutional laws covenants on human rights
constitutional interpretation constitutional precedents and constitutional
conventions etc. It is the integration of general right to equality and specific
right to equality. Its basic meanings are that citizens should have the equal
legal status before constitutions and laws without the distinction of ethnic
race color sex language profession political opinion religion property
residential place domicile family and other origins etc. Citizens should enjoy
the rights equally and perform the duties equally provided by constitutions and
laws. Citizens have rights to be punished equally and to be remedied equally.
It also means ' Treat the same likely and the differences differently’ and
anyone shouldn’ t be discriminated and treated differently without rational
reasons. 2 We should understand the relations of interactions and balance
between liberty and equality in political theory and constitutional theory then
make it to be the guideline in constitution-making and judicial application of
constitution. 3 There are three types of structural elements in the norms of
the right to equality. The first kind of element is its basic contents  such

expression modes as equality before law equality under law equal protection of



the law equal interests of the law prohibition of discrimination opposition of
privilege and individual cult subjects to enjoy equal right objects and subject-
matters binded by the right to equality types of specific equal right and
difference of treatment. The second kind of element is the limitations placed
on the right to equality which consists of general limitations and specific
limitations including limitations and limits of limitations placed on the right to
equality. The third kind of element is about the measures for safeguarding the
right to equality ~which contain the following provisions status of
constitutional supremacy direct legal effect applied by law courts binding
force no discriminatory limit or no amendment of constitutional rights by law
constitutional review organ and its procedures etc. Fourthly a set of technical
norms of constitutional review on whether infringement of the right to equality
has taken place including the formulation of* treating the same likely and the
differences differently”  prohibition of discrimination opposition of
discriminatory action permission of reasonable and just difference treatment
standards of constitutional review on whether differences of treatment are
rational and just that is to say on which strict degree of standard can be
applied according to different types of equality right or different functions of
equality right. In short different review standard chosen according to different
types of equality right should be used to judge whether the objectives of
difference treatment or classifications are unconstitutional and whether there
are rational relations between the goal and the means used to achieve it and
then to decide whether a violation of the right to equality has taken place.
Several workable conclusions on the constitutional protection of the right
to equality in China are drawn from it. 1 In theory we must know the
harmfulness of one-sided mistakes we have made which we only paid great
attention to equality and ignored even rejected liberty and make the spirit of
limiting state power implied in liberty into the right to equality and then turn
it into a kind of constitutional right with negative functions. 2 Amending
and improving our constitution according to the requirements of structural
elements of constitutional norms of the right to equality. Concrete methods
contain widening and richening the contents of general equality right

supplementing the provisions of prohibition of discrimination equality right



Abstract

related to liberty and rational reasons for differences of treatment amending
the provisions of limitations placed on fundamental rights and adding the
provisions of safeguarding constitutional rights. 3 We should use the
experience of other countries for reference in order to improve the legislative
level and the quality of enforcement of law according to the requirements of
equality right. In order to improve the ability for constitutional review organs
to apply norms of constitutional equality right to solve dispute cases it is
necessary for us to learn experience from other countries in four aspects and
judge whether constitution can be applied to protect equality right in six
aspects and to enhance the quality of constitutional review judges in three
aspects. 4 We should promote to study constitutional theory about equality

right.
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