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Private International Law: Materials



Switzerland’s Federal Codeon Private I nternational Law

Chapter 1 Provisionsin Common

Section 1 Scope

Article1

1. This Code governs, in an international context:

a Thejurisdiction of the Swissjudicial and administrative authorities;

b. The applicable law;

¢. The conditions for the recognition and enforcement of foreign decisions;
d. Bankruptcy and composition agreements,

e. Arbitration.

2. International treaties take precedence.

Section 2 Jurisdiction

I.In general

Article2

Unless this Code provides otherwise, the Swiss judicia or administrative authorities at the domicile of the
defendant shall have jurisdiction.

I1. Emergency jurisdiction

Article 3 If this Code does not provide for jurisdiction in Switzerland and if proceedings abroad are impossible
or cannot reasonably be required to be brought, the Swiss judicial or administrative authorities at the place with
which the facts of the case are sufficiently connected shall have jurisdiction.

I11. Validation of attachment

Article 4 If this Code does not provide for any other jurisdiction in Switzerland, an action to validate an
attachment may be brought at the place in Switzerland where the attachment was obtained.

V. Agreed venue

Article5

1. The parties may agree on a venue for an existing or a future dispute concerning pecuniary claims arising from a
specified legal relationship. The agreement may be made in writing, by telegram, telex, telecopier, or by any other
means of communication which evidences the terms of the agreement by a text. Unless stipulated otherwise, the
court agreed upon shall have exclusive jurisdiction.

2. The agreement on venue shall be void if one party is denied in an improper manner a venue to which that party is
entitled under Swiss law.

3. The court agreed upon may not decline its jurisdiction:

a If one party has his domicile, place of habitual residence, or place of business in the canton of the Swiss court
agreed upon; or

b. If, pursuant to this Code, Swiss law is applicable to the dispute.

V. Appear ance by the defendant

Article 6 In the case of pecuniary claims, the court before which the action is brought shall have jurisdiction if
the defendant proceeds to the merits without contesting the court’s jurisdiction unless the court may decline
jurisdiction pursuant to Article 5, paragraph 3.

V1. Arbitration agreement

Article 7 If the parties have concluded an arbitration agreement with respect to an arbitrable dispute, the Swiss
court before which the action is brought shall declineits jurisdiction unless:
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a. The defendant proceeded to the merits without contesting jurisdiction;

b. The court finds that the arbitration agreement is null and void, inoperative or incapable of being performed; or

c. The arbitral tribunal cannot be constituted for reasons for which the defendant in the arbitration proceeding is
manifestly responsible.

VII. Counter-claim

Article 8 The court in which the principa claim is pending shall also decide a counter-claim if there is a factual
connection between the claim and the counter-claim.

VIII. Lispendens

Article9

1. If the same parties are engaged in proceedings abroad based on the same causes of action, the Swiss court shall
stay the proceeding if it may be expected that the foreign court will, within a reasonable time, render a decision that
will be recognizable in Switzerland.

2. To determine when a court in Switzerland is seized, the date of the first act necessary to ingtitute the action shall
be decisive. The initiation of conciliation proceedings shall suffice.

3. The Swiss court shall dismiss the action as soon as a foreign decision is submitted to it which can be recognized
in Switzerland.

IX. Provisional measures

Article 10 The Swissjudicia or administrative authorities may enter provisional measures even if they do not have
jurisdiction on the merits.

X. Judicial assistance

Article11

1. Acts of judicial assistance shall be implemented in Switzerland according to the law of the canton in which they
are executed.

2. Upon petition of the requesting authority, foreign legal procedure may also be observed or taken into account, if
necessary, for the enforcement of a claim abroad unless there are important reasons pertaining to the affected party
not to do so.

3.The Swiss judicial or administrative authorities may issue documents or take an affidavit from an applicant in
accordance with aform of foreign law if the Swiss form is not recognized abroad and if a claim meriting protection
could not be asserted there.

XI. Timelimits

Article12 If aperson abroad is required to meet atime limit before Swissjudicial or administrative authorities, it
is sufficient that the filing is made with a diplomatic or consular representative of Switzerland by the last day of the
allotted time period.

Section 3 Applicable Law

|. Scope of reference

Article 13 The reference in this Code to a foreign law includes all provisions applicable to the facts of the case
under that law. The application of a provision of foreign law is not precluded solely because the provision is
attributed the character of public law.

I1. Renvoi

Article14

1. If the applicable law refers back to Swiss law or onwards to another foreign law, that reference shall be observed
only if this Code so provides.

2. In matters of civil status, reference back to Swiss law by aforeign law must be observed.

I11. Exception clause

Article 15

1. The law designated by this Code shall not be applied in those exceptional situations where, in light of al
circumstances, it is manifest that the case has only a very limited connection with that law and has a much closer
connection with another law.
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2 Thisarticleis not applicable in the case of a choice of law by the parties.

1V. Establishment of foreign law

Article 16

1. The content of the applicable foreign law shall be established ex officio. The assistance of the parties may be
requested. In the case of pecuniary claims, the burden of proof on the content of the foreign law may be imposed
on the parties.

2. Swiss law shall apply if the content of the foreign law cannot be established.

V. Publicpolicy ordrepublic

Article 17 The application of provisions of foreign law shall be precluded if it would produce a result which is
incompatible with Swiss public policy ordre public

V1. Mandatory application of Swisslaw

Article 18 This Code does not prevent the application of those mandatory provisions of Swiss law which, by
reason of their particular purpose, are applicable regardless of the law designated by this Code.

VII. Taking into account of mandatory provisions of foreign law

Article 19

1. If, pursuant to Swiss legal concepts, the legitimate and manifestly preponderant interests of a party so require, a
mandatory provision of a law other than that designated by this Code may be taken into account if the
circumstances of the case are closely connected with that law.

2. In deciding whether such a provision must be taken into account, its purpose is to be considered as well as
whether its application would result in an adequate decision under Swiss concepts of law.

Section 4 Domicile, Residence, and Citizenship

I. Domicile, habitual residence, and place of business of a natural person

Article 20

1. For the purposes of this Code, a natural person:

a. Has hisdomicile in the State in which he resides with the intention to remain permanently;

b. Has his place of habitua residence in the State in which he lives for an extended period of time, even if thistime
period is limited from the outset;

c. Has his place of businessin the State in which his professional of business activities are centered.

2. No person can have more than domicile at the same time. If a person has no domicile, the place of his habitual
residence shall be determinative. The provisions of the Civil Code regarding domicile and residence shall not be
applicable.

I1. Corporate domicile and place of business

Article21

1. In the case of companies, the registered office shall be deemed to be the domicile.

2. Theregistered office of acompany is the place specified in the certificate of incorporation or the deed of partnership.
In the absence of such designation, the registered office of the company shall be the place where it is administered
in fact.

3. The place of business of acompany shall be in the State in which it has its registered office or a branch.

I11. Citizenship

Article 22 The citizenship of a natural person shall be determined by the law of the State of the citizenship in
question.

V. Multiple Citizenship

Article23

1. If a person is a citizen of one or more States to Switzerland, Swiss citizenship shall be determinative for
purposes of jurisdiction based on citizenship.
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2. If a person is a citizen of severa States, the citizenship of the State with which the person is most closely
connected shall be determinative for purposes of the applicable law unless this Code provides otherwise.

3. If the recognition of aforeign decision in Switzerland depends upon the citizenship of a person, it is sufficient to
consider one of his citizenships.

V. Stateless per sons and refugees

Article24

1. A person shall be regarded as stateless if he is recognized as such under the New York Convention of September
28, 1954 on the legal Status of Stateless Persons or if his relationship with the State of his citizenship has become
S0 attenuated as to be equivalent to statel essness.

2. A person shall be regarded as a refugee if he is recognized as such under the Statute of Asylum of October 5,
1979.

3. If this Code is applied to statel ess persons or refugees, domicile shall replace citizenship.

Section 5 Recognition and Enfor cement of Foreign Decisions

I. Recognition
1 General rule

Article 25

A foreign decision shall be recognized in Switzerland:

a If thejudicia or administrative authorities of the State in which the decision was rendered had jurisdiction;

b. If no ordinary appeal can be lodged against the decision or the decision isfinal; and

c. If there are no grounds for refusal under Article 27.

2 Jurisdiction of foreign authorities

Article 26

The foreign authorities have jurisdiction:

a If aprovision of this Code so provides or, in the absence of such a provision, the defendant was domiciled in the
State in which the decision was rendered;

b. If, in the case of pecuniary claims, the parties have submitted by an agreement valid under this Code to the
jurisdiction of the authority that rendered the decision;

c. If, in the case of pecuniary claims, the defendant proceeded to the merits without objecting to jurisdiction; or

d. If, in the case of a counter-claim, the authority which rendered the decision had jurisdiction over the principal
claim and there is a factual connection between the principal claim and the counterclaim.

3 Groundsfor refusal

Article27

1. A foreign decision shall not be recognized in Switzerland if such recognition would be manifestly incompatible
with Swiss public policy ordre public

2. A foreign decision shall likewise not be recognized if a party establishes:

a. That he was not duly summoned, either according to the law of his domicile or according to the law of his place
of habitual residence unless he had proceeded to the merits without contesting jurisdiction;

b. That the decision was rendered in violation of fundamental principles of Swiss procedural law, in particular that
he was denied the right to be heard;

c. That a lawsuit between the same parties and concerning the same causes of action had already been brought or
decided in Switzerland or that the lawsuit had proceeded to judgment in a third State and that judgment can be
recognized in Switzerland.

3. Except as herein provided, the foreign decision is not subject to review on the merits.

I1. Enfor cement

Article 28 A decision recognized under Articles 25 to 27 shall be declared enforceable upon application by the
interested party.
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I11. Procedure

Article29

1. The application for recognition or enforcement must be submitted to the authority having jurisdiction in the
canton in which the foreign decision isto be invoked. It must be accompanied by:

a. A complete and authenticated copy of the decision;

b. A confirmation that no ordinary appeal can be lodged against the decision or that it isfinal; and

c. In the case of a judgment rendered by default, an official document establishing that the defaulting party was
duly summoned and that he had the opportunity to enter a defense.

2. The party opposing recognition and enforcement shall have the right to a hearing; he may introduce evidence.

3. If aforeign decision isinvoked in a proceeding as a preliminary question, the authority to which the application
is submitted may itself rule on the recognition.

V. Court settlement

Article 30 Articles 25 to 29 shall apply to a court settlement having the same status as a court decision in the
State in which it was entered.

V. Non-contentiousjurisdiction

Article 31 Articles 25 to 29 shall apply by analogy to the recognition and enforcement of a decision or a legal
instrument resulting from non-contentious jurisdiction.

V1. Entry in theregister of births, deaths, and marriages

Article 32

1. A foreign decision or a foreign act regarding civil status shall be entered in the register of births, deaths, and
marriages pursuant to an order of the cantonal supervisory authority.

2.The entry shall be authorized when the requirements of Articles 25 to 27 are satisfied.

3.The persons affected shall have the right to a hearing before the entry is made if it is not established that in the
foreign State where the decision was rendered, the procedural rights of the parties were adequately safeguarded.

Chapter 2 Natural Persons

|. General rule

Article 33

1. Unless this Code provides otherwise, the Swiss judicial or administrative authorities at the domicile shall have
jurisdiction in matters of status of natural persons; they shall apply the law in force at the domicile.

2. Claims arising from the infringement of personality rights shall be determined according to the provisions of this
Code concerning torts ~ Art. 129 et seq.

I1. Legal capacity

Article 34

1. Legal capacity shall be governed by Swiss law.

2. The beginning and termination of legal personality shall be governed by the law applicable to the legal
relationship which presupposes legal capacity.

I11. Capacity to act

1 General rule

Article35 The capacity to act shall be governed by the law of the domicile. A change of domicile shall not affect
the capacity to act once that capacity has been acquired.

2 Estoppe

Article 36

1. A party to alegal transaction who lacks capacity under the law of the State of his domicile may not invoke that
incapacity if he had capacity under the law of the State in which the transaction was accomplished unless the other
party knew or should have known of that incapacity.

2. This rule is inapplicable to legal transactions concerning family law, the law of inheritance, or real property
rights.
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1V. Name

1 General rule

Article 37

1. The name of a person domiciled in Switzerland shall be governed by Swiss law. The name of a person domiciled
abroad shall be governed by the law designated by the private international law of the State of his domicile.

2. A person may request, however, that his name be governed by the law of the State of his citizenship.

2 Change of name

Article 38

1.The Swiss authorities at the domicile of the applicant shall have jurisdiction over a petition to change his name.

2. A Swiss citizen without a Swiss domicile may file a petition for a change of name with the authorities of the
canton of his citizenship.

3. The conditions and effects of a change of hame shall be governed by Swiss law.

3 Change of name entered abroad

Article 39 A change of name entered abroad shall be recognized in Switzerland if it is valid in the State of
domicile or in the State of citizenship of the applicant.

4 Entryintheregister of births, deaths, and marriages

Article 40 The name shall be entered in the register of births, deaths, and marriages in accordance with Swiss
registration principles.

V. Declaration of disappearance

1 Jurisdiction and applicable law

Article41

1.The Swiss courts at the last known domicile of a missing person shall have jurisdiction to enter a declaration of
disappearance.

2. The Swiss courts shall also have jurisdiction to enter a declaration of disappearance if a legitimate interest
justifiesiit.

3. The conditions and effects of the declaration of disappearance shall be governed by Swiss law.

2 Declaration of disappear ance and death issued abroad

Article 42 A declaration of disappearance or desth issued abroad shall be recognized in Switzerland if it was
entered in the State of the last known domicile or the State of citizenship of the person who has disappeared.

Chapter 3 Matrimonial Law

Section 1 Celebration of Marriage

I. Jurisdiction

Article43

1. Swiss authorities shall have jurisdiction to perform the celebration of marriage if either the bride or the
bridegroom is domiciled in Switzerland or is a Swiss citizen.

2.Foreign couples without Swiss domicile may also be permitted to marry in Switzerland by the authority with the
jurisdiction if the marriage is recognized in the State of domicile or citizenship of both the bride and bridegroom.

3. Permission may not be refused solely because a divorce granted or recognized in Switzerland is not recognized
abroad.

I1. Applicable law

Article 44

1. The substantive conditions for marriage in Switzerland shall be governed by Swiss law.

2. If the conditions under Swiss law are not satisfied, a marriage between foreigners may nevertheless be
performed if the conditions of the law of the State of citizenship of either the bride or the bridegroom are satisfied.
3. The form of the celebration of marriage in Switzerland shall be governed by Swiss law.
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