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Preface

Theoretical and practical preparation of establishment of Chi-
nese Civil Code makes the legislative model of combination of civil
law and commercial law obtain the unanimous recognition in both
theoretical and practice circle. Once again research on basic theory
of commercial law is pushed to the edge of the theoretical research on
civil and commercial law. The basic theoretical issues of commercial
law including its connotation and extension its independence its
regulatory objects the legislative mode the legal system of com-
mercial law as well as the commercial subjects and commercial acts
system are sinking into rarely mentioned topics. In the commercial
law research it is the specific issues such as company law or securi-
ties law that arouse popular attention of scholars. They have no in-
terest to make deep research on basic theory of commercial law.
Then under the circumstances that the unanimous understanding of
legislative model of combination of civil and commercial law has
reached s it still necessary to make systematic research on basic
theory of commercial law with the jumping-off point to push the es-
tablishment of Chinese Civil Code and to perfect the commercial le-
gal system

Without doubt the answer is positive. It is because that the
choice of legislative model of combination of civil and commercial law
does not mean that Chinese civil and commercial law has achieved
systematically perfect design nor does it mean that there is no need

of theoretical research. On the contrary due to the internal diver-
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gence in the civil and commercial law itself and more important

due to the requirement set by the objective independence of numer-
ous single commercial laws or regulations we are crying for the the-
oretical research on intrinsic features as well as its relevancy of com-
mercial law in legislation and judicial practice. An evident example is
that some states including Italy turned from legislative model of
separation of civil and commercial law to that of combination of civil
and commercial law in the first half of last century. On the surface

this transformation proved the reasonability and confluence of the
opinions held by those supporting combination of civil and commer-
cial law. However in the meantime this fundamental change of leg-
islative model told us that our knowledge to the legislative model
concerning civil and commercial law is just of relative reasonability.
It is not the eternal truth. Especially it is commonly acknowledged
by the scholars that the so-called combination of civil and commer-
cial law is in essence a denial of the formal independence of com-
mercial law. It is totally impossible to embrace all commercial laws
and regulations into the civil code in the specific® combination” of
civil and commercial law. This legislative arrangement is reflected
not only in the Italian Civil Code which transformed from separation
to combination of civil and commercial law but also in the Civil
Code compiled during 1929 to 1930 in China. It is even reflected in
the various suggesting drafts of Chinese Civil Code provided by legal
scholars as well as Civil Code of PRC Draft submitted by Commis-
sion of Legislative Affairs of the NPC to Standing Committee of the
National People’ s Congress. It is inevitable that numerous single
laws and regulations that could not be embraced by Civil Code even
by the system of civil law will be kept in the future separately be-

sides the existence of Civil Code. Considering these single commer-
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cial laws and regulations we have to answer one question can the
codification be realized through the systematic research It is this
objective fact that makes us envisage the value of research on basic
theory of commercial law.

This book is just a result of our probe into the construction of
the basic theoretic system of Chinese commercial law. Fourteen
years ago | went to Gotingen University for the study of commer-
cial law of Germany and other countries in Continental law system
sponsored by German Volkswagon Foundation. When I finished my
study and came back to China I found that my study on commercial
law was with the imprint of Continental commercial law especially
German commercial law since my legal background and way of legal
thinking were deeply influenced by German commercial law. It is
reflected in whatever the introduction to the foreign commercial
law the draft of Chinese commercial law syllabus the compilation
of the core legal text for law major of Chinese higher education—
Commercial Law or the research on commercial legal theory. In
2000 I had the chance to go to law School of Columbia University
as a visiting scholar for the research on American commercial law
sponsored by Hua Ying Culture and Education Foundation. Al-
though I did not find the most satisfactory theory of commercial law
in my research of American commercial law I was deeply inspired
by the birth process of American Unified Commercial Code UCC .
Each commercial law in a specific state is the product of its own legal
tradition and the social need. I firmly believe that China needs to
create commercial law suitable for its economic and social develop-
ment and thus it needs to establish step by step the corresponding
commercial legal theory.

During the compilation of Commercial Law 1 was planning to
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write a book on the basic theory of commercial law to push the con-
struction of basis project of Chinese commercial law forward. In
these recent years [ never gave up this idea whether I was at home
or studied abroad. Yet this dream has not been realized due to the
daily busyness. Fortunately shortly after I came back from U. S.
two year ago Mr. Wang Jianwen followed me to study commercial
legal theory. His outstanding talent and diligence have been fully re-
vealed during this period. We together think over and discuss theo-
retical issues on commercial law and exchange viewpoints on academ-
ic opinions and disputes. 1 deeply feel the happiness of reciprocal
teaching and learning and benefit a lot from this process. After the
writing of Value Source And Noumenon of Commercial Law
this book is another academic result of our exploration of commercial
legal theory.

To some extent the research on basic theory of commercial law
in this book has jumped out of the limitation of the traditional com-
mercial legal theory of Continental law system in the aspect of cont-
ext vyet in the aspect of systematic structure a distinct style of
Continental commercial law is still kept. The several conclusions in
this book are just our exploration over basic theory of commercial
law and many of which are quite unsophisticated. However it is a
fact that Chinese commercial legal theory are indeed eager for
strengthening in order to be harmonized with the research on specific
issues of Chinese commercial law as well as legislative and judicial
practices of commercial law. Therefore we finally decide to publish
our thoughts on systematic construction of Chinese commercial law
in the form of monograph which is a cohesion of our painstaking ef-
forts. We will be gratified if the publication of this book will solicit

the interest and passion of Chinese civil and commercial law circle
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especially commercial law circle on research of basic theory of com-
mercial law. It is our wish to promote research on basic theory of
Chinese commercial law and construction of commercial legal sys-

tem.






287
301
337
348
348
364
385
405
440
440
447
466
491
535
543
543
559
562
568
573
583
597
597
607
611
625




633
650
663
678
678
698
714
726
739
739
754
758
767
773
773
775
783
794
795
817
835
848
870
884
900
921



Table of Contents

Introduction Motive and Value of Basic Theoretical Research

on Commercial Law

The First Part Study on Noumenon

Chapter One Connotative Definition of Commercial Law

I . Language Source and Meaning of Commercial Law

II . Regulatory Objects of Commercial Law

I. Analysis on Independence of Commercial Law

IV. Relationship between Commercial Law and Other Legal
Branches

V. Fundamental Principles of Commercial Law

Chapter Two Denotative Definition of Commercial Law
I . Legal Sources of Commercial Law

II. Legislative Model of Commercial Law

. System of Commercial Law

Chapter Three Historical Development of

Commercial Law

I . Origin of Commercial Law

. Commercial Law in the Middle Age

[ll. Modern Commercial Law

V. Historical Development and Succession of Chinese
Commercial Law

V. Contemporary Commercial Law and Modernization of

25
25
52
76

108
128

151
151
185
217

240
240
244
251

254



Commercial Law

VI. Common Tendency of Commercial Law
The Second Part Study on Commercial Subject

Chapter Four Connotation of Commercial Subject

I . Concept of Commercial Subject

I . Independence of Commercial Subject

I. Legal Elements of Personality of Commercial
Subject

IV. Making Requirements of Commercial Subject

Chapter Five Extension of Commercial Subject
I. Types of Commercial Subject in Traditional
Commercial Law

I . Analysis and Theoretical Construction of Commercial

Subject Types in Chinese Commercial Law
[l. Identification of Enterprise Connotation
IV. Analysis on Specific Types of Enterprise
Chapter Six Commercial Personal Rights
I . General Theory and Realistic Puzzle on Personal
Rights

I. Legal Concept of Commercial Personal Rights

Il. Right of Name

IV. Right of Reputation of Commercial Subjects

V. Legal Nature and Institutional Value of Commercial
Personal Rights

Chapter Seven Registration System of Commercial
Subject
Il

262
267

275
275
287

301
337

348
348
364
385
405
440
440
447
466

491

535

543



I . General Introduction of Commercial Registration

II.  Objects of Commercial Registration and Registration
Authorities

Types of Commercial Registration

Procedures of Commercial Registration

===

Effects and Supervisory management of Commercial
Registration
VI. Review of Chinese Commercial Registration System and

Its Construction

Chapter Eight System of Commercial Account Book

I . Connotative Identification of Commercial Account Book

I[. Denotative Identification of Commercial Account Book

Making Rules of Commercial Account Book
Effect of Commercial Account Book and Its

==

Safekeeping

The Third Part Study on Commercial Acts

Chapter Nine  General Introduction on Commercial Acts
I . Connotative Identification of Commercial Acts

. Denotative Identification of Commercial Acts

Il. Legislative Model of Commercial Acts

Chapter Ten General Provisions on Legal Application of
Commercial Acts

I . Proprietary Acts of Commercial Law

II. Contractual Acts of Commercial Law

[ll. Interactive Calculation

543

559

562

568

573

583

597

597

607
611

625

633
633
650
663

678
678
698
714



