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ICSID is Facing New Challenges”

B Robert Dafiine ™"

Good morning. 1 am pleased te join Richard Hecklinger and James
Zhan in welcoming you to this very timely and important Symposium on
“Malking the Most of International Investment Agreements"” .

The ICSID Convention, as a multilateral legal framework for the settle-
ment of interpational investment disputes, has clearly had a meaningful im-

pact on the formulation of international invesiment law. We believe it also

*  This Opening Remarks was presented by Rohert Dafiino at Symposium on * Making the
Most of Internationat Investment Agreements; A Common Apenda” Co-organized by ICSID, QECD
and UNCTAD (12 Decenber 2005, Paris). The title is added by the editor of Journal of Internation-
al Economic Law.

#+ HRoben Dafiino was Secretany Gereral, ICSID at the time giving this remark.
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has contributed to the improvement of the investment climate in many de-
veloping countries.

Typically, the countries that have ratified the ICSID Convention are
also parties to bilateral, regional and multilateral agreements that include
invesiment protection provisions. Together with the 1CS1D Convention,
these international instruments aim to contribute towards creating a predict-
able legal framework , which is necessary for sustained economic develop-
ment,

The increase in the volume of foreign private financing into developing
countries during the recent past has been enormous—from some US$73
billion in the early 1990s to over US $400 Billion by the end of 2004. E-
qually impressive has been the increase in the number of bilateral invesi-
ment treaties, We now have more than 2000 bilateral investment treaties,
with more than 1500 providing for ICSID as the forum for the settle-
ment of investment disputes.

As u result, the demand for 1CS1Y's services has grown exponential-
ly, and today this probably constitutes ICSI[Y's main challenge. Merely a
decade ago, ICSID had a caseload of five {5) pending cases for an aggre-
gate amaunt of US$15 Million in claims, whereas today, we have 113
pending cases for an aggregate amount exceeding US $30 Billion in claims.

The overwhelming majority of the new cases have been brought to IC-
SID under the investor-State arbitration provisions of investment treaties.
Indeed, of the 113 cases pending with ICSID, 96 have been brought under
investment treaties. It is foreseeable that these trends of growing investment
flows, together with more international instruments, will continue increas-
ing the number of ICSID cases. ICSID will likely, therefore, continue to
piay a key role in contributing to the conditions necessary for the promotion
of capital flows inte developing countries.

T would like to focus the remainder of my remarks on the implications
that this substantial increase of investment disputes will have for IC-
SID’s future role.

After its first 40 vears, ICSID has begun a new chapter in its institu-
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tional life. The Cenire will have to face the new challenges posed by the
large and growing demand for its services, while preserving its neutrality,
professionalism and efficiency.

For this reason, over the last year we have been immersed in a process
of stocktaking and of identification of what improvements we need to imple-
ment to successfully address our future challenges. We started this process
with a client survey to measure the quality of our services. We have also
held a series of consultations with a large number of stakeholders around
the world regarding their perception of the strengths and weaknesses of IC-
SID and sought their recommendations for the future development of the in-
stitution. The results have been both useful and encouraging.

Based on the trends described earlier and on the feedback we have re-
ceived, I believe that ICSID may face two types of challenges. One is to
maintain its efficiency in handling a caseload which is increasing in number
and complexity. The other is to preserve its reputation of professionalism,

impartialily and integrity. Let me address each of these.
Addressing the Efficiency Challenge

We have taken several initiatives 1o increase the efficiency of our
services. The principal one is to expand the cadre of professionals at IC-
SID. We have now an excellent and motivated staff of fifteen lawyers, five
paralegals and five support staff. It is still a small team but composed of
high quality individuals, and considerably larger than two years ago. To af-
ford the increase of our siafl, we have also periodically increased cur fees
and charges. We will continue doing so as the demand for our services may
require additional staff.

In response to concerns that delays im registering requests for arbi-
tration might be hurting the perception of ICSID’s efficiency, I should note
that from our review of the recent caseload, much of the delay is driven by
the parties. Nevertheless, as regards those aspects which are under our

control, we have worked hard and have been successful in reducing the
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time period required for decisions on registration requests. In am
pleased to report that most of our recent decisions on registration are now
being made within 45 days.

We have also promoted a greater use of the ICSID conciliation
mechanisms as an alternative to arbitration. Our interest lies, of course,
in the promotion of even faster and more economic methods of dispute set-
tlement, where circumstances allow. Therefore, it has now become our
practice to remind the parties of the availability of the conciliation mecha-
nism as soon as we acknowledge receipt of a request for arbitration. Pro-
gress on this area is still relatively slow.

We have also taken note that a large percentage of ICSII) cases are ul-
timately settled between the parties. As of November 2005, 7 out of the last
10 arbitration cases were settled. Therefore, ICSID has led an effort to ex-
plore the establishment of a mediation facility within the World Bank
Group. The system would be somewhat similar to a process of assisted ne-
goiiation. This system would be an informal and voluntary one, allowing
parties to discuss their differences confidentially with the help of an inde-
pendent third party who may or may not have subject-matier expertise, with
a view to arriving at an amicable resolution of the dispute. The process
would be devoid of the formalities of arbitration or national court litigation,,
or even the form of conciliation presently offered by ICSID. In effect, the
Centre would simply be involved in making it possible for parties to commu-
nicate, without loosing face, in a neutral environment and with the assis-
tance of an independent expert. The process would, of course, be without
prejudice to the Fights of the parties to resort to other forms of dispute reso-
lution, and might indeed be conducied alongside arbitration proceedings.
The result could, however, be binding on the pariies, especially if a setile-
ment agreement were incorporated into an award of an arbitral tribunal.

ICSID also has worked on a number of amendments to its Rules and
Regulations this past year. The key proposed amendments concern prelim-
inary procedures in regard to provisional measures and expedited review of

requests for dismissal of unmeritorious claims; access of third parties to
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