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Abstract

This dissertation aims to study on special problems involving the international
registration of non — traditional trademarks under Paris Convention and TRIPS Agree-
ment. After briefly introducing the issues which will be explored later, pointing out
their significance, and defining the object of study, this dissertation will discuss this
topic in the following chapters.

Chapter I discusses the theoretical issues about the international registration of
non — traditional trademarks. Firstly, Section I defines intention and extension of
non — traditional trademarks which lay the preliminary theoretical foundation for the
whole dissertation, and discusses the derivation of the term non — traditional trade-
marks as well as its significance in aspect of international law. Comparatively speak-
ing, traditional trademarks limit to two — dimensional signs which include word, de-
sign, symbol, etc. , while non — traditional trademarks include multiple forms. WI-
PO divides non — traditional trademarks into two main sections according to its visual
perceptibility. Visual signs embody three — dimensional, color(s), motion and hol-
ogram signs, etc. ; while non — visual signs contain sound, smell, taste and touch
marks, etc. Section II explores the necessity and feasibility of the international regis-
tration of non — traditional trademarks, which consist of the following aspects; the in-
trinsic connection between increasing growth of international trade and international
registration of non — traditional trademarks ; restrictions confronted by the international
registration of non — traditional trademarks resulting from independency principle of
trademark ; the international law obligation that non — traditional trademarks trade-
mark duly registered in the country of origin shall be accepted for filing and protected
as is in the other countries and its corresponding theoretical basis; the special prob-
lems involving the international registration for non — traditional trademarks and its

roots.



| JEEgmmrErRT AR

Chapter II lays emphases upon important international treaties related with the
international registration of non — traditional trademarks, in order to determine rele-
vant international law obligation clearly and precisely. Section I concludes that TRIPS
Agreement which defines the trademark in the broadest way with non — exhaustive list
affords immense legal space for the recognition and registration of non — traditional
trademarks; Section II maintains that independence principle of trademark and the
obligation for member states to register trademarks duly registered in the country of or-
igin as is in the other countries established in Paris Convention equally applies to the
international registration of non — traditional trademarks; Section III explains that in-
ternational trademark registration Madrid system facilitates the international registra-
tion of non — traditional trademarks procedurally; Section IV comments respectively
on Trademark Law Treaty which recognizes the visual non — traditional trademark for
the first time, and Singapore Treaty on Trademark Law which breaks though the limi-
tation of visual perceptibility and recognizes all types of non — traditional trademarks.

Chapter III analyzes the domestic law issues of the international registration of
non — traditional trademarks from comparative law perspective, in order to find out
the legislation and legal practice of relevant countries or regions under the internation-
al law obligation. The first three sections introduce and comment relevant legislation
and practice concerning the registration of non — traditional trademarks in selected
representative countries or regions including United States, European Union and its
member states, Australia, New Zealand and Singapore, and summarize main obsta-
cles involving the international registration in above — mentioned countries. Based on
comparative analysis, it turns out that many countries adopt different attitudes and
approaches towards the protection of non — traditional trademarks. Such differences
are mainly manifested in the following four aspects: the variety and the scope of
non — traditional trademarks; determination of the distinctiveness of non — traditional
trademarks; criterion of the functionality of non — traditional trademarks; procedural
requirement during application of non - traditional trademarks. Therefore, Section IV
generalizes and compares such aforementioned divergence.

Chapter IV discusses unique legal issues from both theoretical and practical per-
spective, including determination of distinctiveness and functionality of non — tradi-

tional trademarks and procedural requirements involving the application of non — tra-
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Abstract I

ditional trademarks. The first three sections all outline the theoretical problem first,
and then analyze detailed practical issues. It can be concluded that non — traditional
trademarks are not deemed as indications to distinguish different product and service
in the traditional conception, so most non — traditional trademarks are not inherently
distinctive and applicant has to prove such marks have acquired distinctiveness after
long time use. Due to the special character of non — traditional trademarks, such
marks usually are considered as utilitarian or aesthetic functional and banned from
registration based -on functionality principle of trademark. Many countries require
marks to be represented graphically; therefore it is always hard for applicants to satis-
fy the procedural requirement for application of non — traditional trademarks, espe-
cially non — visual signs.

Based on the aforementioned analysis of the binding international treaties and
conclusion that international registration of non — traditional trademarks will be inevi-
table trend, Chapter V focuses on the international registration of non — traditional
trademarks in China. Section I analyzes China’s international law obligation concern-
ing registration of non — traditional trademarks under Paris Convention and TRIPS A-
greement, protected non — traditional trademarks in China Trademark Law, relevant
non — traditional trademark registration examination practice and its current problems.
Section II discusses the Third Revision of Trademark Law and the perfection of pro-
tection of non — traditional trademarks. In this section detailed suggestion about the
improvements of registration of non — traditional trademarks will be raised, on the ba-
sis of analysis on the necessity and practicability of the registration system of non —

traditional trademarks in China.

Key words: Non - traditional Trademarks; International Registration; Paris

Convention; TRIPS Agreement
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11 A6 HIEIT T, 1934 46 J 2 HIBITTRE, 1957 466 A 15 HEIT FRHT, 1967 47 H 14 H
FEMTHEE R BEMEIT, 1979 47 10 H 2 BT FRTIERI/REE) Y3004 W, WIPO W) : http: //www. wipo.
int/treaties/ en/registration/madrid/, ‘B H1 CCA WL WIPO M. http: //www. wipo. int/treaties/zh/regis-
tration/madrid/index. html .

@ (FatrEFREMSEREES) (Protocol Relating to the Madrid Agreement Concerning the Interna-
tional Registration of Marks) (1891 4E4 H 14 HZIT, 1900 4F 12 A 14 HEIT FAE R, 1911 46 A2
HAEIT T, 1925 411 A 6 HIEITTMA, 1934 456 A 2 HIT T, 195746 A 15 HEEITF
Jesr, 1967 47 A 14 HA&IT TR ERF/KEEIF T 1979 4E 9 A 28 HEIT) H LA W WIPO W ¥ .
http: //www. wipo. int/treaties/ en/registration/madrid _protocol/, 1 3L ¢4 i, WIPO [ . http: //www.
wipo. inl/treaties/zh/ registration/ madrid_protocol/madrid_protocol. html,
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