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Preface

In the autumn of 2004 , National Prosecutors College of China ( NPrC) and Rao-
ul Wallenberg Institute of Human Rights and Humanitarian Law ( RWI) launched
their cooperative project named Prosecutors and Human Rights Protection — Training
of Trainers’ ( Hereinafter the Project) under the financial support by the Swedish In-
ternational Development Cooperation Agency (SIDA) . As one of the important out-
puts of the project, Prosecutors and Human Rights Protection : A Textbook and its re-
vised edition were published successively in December of 2009 and in August of
2014. The content of the textbook closely fit the actual work of Chinese prosecutors.
It provides a more in — depth analysis of the existing problems concerning human
rights protection in the prosecutorial work from three aspects including international
human rights standards, domestic legislation and operational mechanisms. Corre-
sponding suggestions for improvement are also put forward. The publication of this
textbook filled the blank that there was no specialized human rights training materials
tailored for prosecutors in this country, and obviously played a positive role in the
prosecutors’ human rights training. When it was just put into use, the textbook gained
full recognition from both the trainers and the trainees, and also won the acclaim of
the experts in the human rights field.

It is well recognised that the protection of human rights is a very practical sub-
ject. In the training practice of recent years, the teachers who participated in the
writing and compilation of the Textbook gradually felt that case study is an indispen-
sable way of training in the human rights education of prosecutors, especially when
combining the human rights theories into Chinese prosecutorial work. However, it is
unfortunately found that domestic cases involving human rights protection issues are
not easy to be inquired compared with the cases of international or regional human

rights bodies. Although with the gradual judicial openness in China, more and more
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concluded cases are released at the websites of courts and procuratorates at different
levels as well as several major legal database, these cases are not arranged by the re-
trieval needs of human rights research, and therefore it is rather difficult to find the
typical cases related to prosecutorial work. The author then had an idea about compi-
ling a reference book of case studies assorted with the aforementioned textbook, ai-
ming at clarifying the problems of the human rights protection incurred in the pro -
secutorial work, analyzing the influence imposed by international human rights stand-
ards upon the domestic legislation of the country and comparing the differences be-
tween the two systems. All these will be done based on studies on real cases. The
further expectation is to make the international human rights standards and the con-
cepts, rules and principles of human rights protection more concrete and close to the
prosecutors, and then deeply rooted in their minds by way of analying the cases that
dealt with by themselves. RWI China Program showed great interest in this idea, and
under their strong support, the Prosecutors and Human Rights Protection : Case Stud-
ies is finally published.

How to compile human rights protection cases tailored for prosecutors training? It
is hard to find related materials that can be used for reference. A Compilation of Se-
lected Human Rights Cases chief — editored by Li Buyun and Sun Shiyan is one of the
rare teaching materials for human rights education in China, and was therefore the
major learning reference for the participants of the Project. However, the author of
this book found that there is less to be referenced from the Compilation due to the dif-
ferent publishing purposes and the target groups of the two books, and this in a cer-
lain sense just proves the significance of compling the Case studies.

The primary problems the author faced with are: how to choose the cases,
where to find the cases and how to comment and analyze the cases. Based on the
purpose of compiling the book and after serious and adequate discussions, the com-
pilation group decided first on the standards of the case selection. Firstly, the cases
selected must be closely related to the prosecutors work, and shall reflect and illus-
trate as much as possible the protection of the core rights. Secondly, the cases se-
lected must be typical in the promotion of human rights protection in this country.
Finally, the cases selected must be comparatively new in terms of the time they hap-
pened. It is specially emphasized that criminal cases must not be earlier than 1996
when the Criminal Procedure Law was first revised, unless the case selected has ex-

ceptional significance for clarifying certain human rights protection issues and there-
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Preface

fore cannot be replaced. Such criteria were made based on the two following consid-
erations; on one hand, the 1996 Criminal Procedure Law paid more attention than
ever to the protection of the procedural rights of the suspects and the accused by set-
ting up “no one shall be held guilty before legally tried and judged by the court” as
well as other important principles. On the other hand, the revised Criminal Law in
1997 also established principles of legality, the equality before the law, and the
proper crime responsibility, the protection of human rights in the field of criminal
justice since then had been much more improved. With quite a number of wrongful
convicted cases being corrected, typical cases that can be used for teaching refer-
ence emerged.

Second, about the sources of the case, the compilation group decided that all
cases selected must be real cases that can be traced and shall be concluded. In addi-
tion to openly published cases in legal database and on the major domestic websites,
the author also made reference to the Bulletins of the Supreme Court and the Supreme
Procuratorate, and Reference to Criminal Trial, Abstract of China Tried Cases, and
Guideline for Criminal Justice, etc. .

The third major problem that the author encountered was how to analyze the ca-
ses. The normal approach of the legal case study is to make analysis and comments,
from perspectives of fact — finding, law application and the procedural issues, on the
court judgments or decisions made by the procuratorates according to the current ef-
fective laws. The human rights case study is nevertheless different, for that the theory
and principles of human rights protection are in a general sense regarded as one part
of international law. While on the issue of the effect of international law, China a-
dopts the way of transformation, i. e. the international human rights treaties that Chi-
na has ratified or acceded cannot be directly employed by the domestic courts or any
other judicial organs. In other words, the international human rights protection stand-
ards as well as its interpretation and application are entirely separate to the domestic
legislations and its application in China. Under such circumstances, whether and how
to analyze and evaluate the domestic cases from the perspective of international hu-
man rights standards? We found it necessary and feasible. For one hand, since the
international human rights standards as well as its interpretation and application are
independent to domestic legal system, so how to apply the domestic laws does not af-
fect making judgment of the same event in accordance with international human rights

standards. On the other hand, China has ratified or acceded a number of internation-
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al human rights treaties, and therefore should accordingly bear the responsibilities to
domestically implement the treaty obligations. Summarizing the situation that the do-
mestic legislation and practice have or have not met with international human rights
standards will undoubtedly help us to improve the human rights protection in our
country.

With regard to the structure and writing style of the book, the editorial group de-
cided to adopt the same stylistic rules with the Textbook, i. e. the contents are cata-
logued into different chapters according to the functions of prosecutors, in considera-
tion of the consistency of the two books. Each chapter is divided into two parts,
namely “Case Summary” and * Case Analysis” . For the needs of analysis, the
summary of the case will be edited appropriately based on the original text of the
case. The case analysis will focus on the elements of the rights involving in the case,
and then make analysis and comments on the current situation of the prosecutor’s per-
formance regarding the human rights protection. The analysis will also touch upon the
existing problems in the legislation and judicial practice from the perspective of inter-
national human rights standards, and suggestions of improvement are given after-
wards. We try to unify the style of case analysis, however, we found it can hardly
been done due to the different functions of prosecutors and their different operational
mechanisms in dealing with specific cases, especially because of the different under-
standings of different writers towards the same issue. In addition, since there are ca-
ses where the same element of right is involved, there is inevitably an overlaping in
the analysis, e. g. “the right to be free from torture and other cruel, inhuman or de-
grading treatment or punishment” is a crucial right element involved in the job — re-
lated crime investigation, the supervision of investigation , the public prosecution and
the supervision on the criminal execution, therefore the corresponding international
treaties and rules will all be quoted in different chapters. Please allow and understand
these necessary repetitions.

Most of the writers of the Case studies are also authors of the Textbook. They
participated successively in the Project since 2004 and received systematic training
with regard to human rights theories and training skills. By way of in — depth learning
and research, they not only obtained a good command of universal human rights theo-
ries and international human rights standards, but also made exploration in human
rights training. In particular, they have gained a lot in prosecutors training by means

of case study. This book is also a collection and presentation of the outcomes of their
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human rights case — based training.

The book has Professor Guo Lixin and Zhou Hongbo, Vice Presidents of NPrC,
as its deputy chief editors who reviewed and proofread the different segments of the
draft. Professor Guo is also responsible for harmonizing the styles and deciding on its
final finished version. The division of labor is as follows:

Miao Shuquan: Chapter 1, Prosecutors’ Role in Human Rights Protection;
Chapter 12, Protection of Minors Rights

Guo Lixin, Chapter 2, Supervision on Investigation and Human Rights Protection

Fu Lei: Chapter 3, Investigation on Job — related Crimes and Human Rights
Protection ;

Sun Rui: Chapter 4, Public Prosecution and Human Rights Protection;

Zhou Hongho: Chapter 5, Supervision on Criminal Execution and Human Rights
Protection ;

Liu Linna: Chapter 6, Criminal Complaints & Appeals and Human Rights Pro-
tection ;

Shao Shixing: Chapter 7, Prosecutorial Supervision on Civil Litigation and Hu-
man Rights Protection;

Wen Hui: Chapter 8, Prosecutorial Supervision on Administrative Litigation and
Human Rights Protection;

Zhu Lixin; Chapter 9, Protection of Victim’s Rights;

Shangguan Chunguang: Chapter 10, Human Rights Protection of the Witness;

Ma Lidong: Chapter 11, Protection of Women’s Rights.

As the author of thebook, the first human rights case study reference in the
country tailored for prosecutors training, we have just made a preliminary exploration
and an attempt in the analysis and study of human rights cases related to prosecutorial
protection. We are fully aware of that this book has still much room to be improved
due to the limits of our knowledge and abilitie':si 'We would like to take this opportuni-
ty to exchange our understandings and experience with our colleagues and peers in
the way of human rights case analysis and application during teaching. We also
sincerely hope that this reference book could draw constructive criticisms from the ac-
ademic circle and the practical arena, especially from the prosecutors.

At the moment the book goes to print, we would like to express our deep
gratitude to SIDA for its financial support, and RWI especially its staff in Beijing

Office for their ongoing attention and support. Our thank also goes to Mr. Zhu

5§ —



BEE 5 ARKEE G AT

Jianhua the chief — editor of China Procuratorate Press and Ms Li Jian the Head of

the 3 Editorial Group for their great help and efforts given during the publication
of the book.

Hu Weilie
December 10, 2016
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