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Abstract

In theory, civil law as the basic law of private law, is aimed to be the life
foundation of individual freedom and autonomy. The private law autonomy is the
basic spirit of civil law. As we all know, without limitations and uninhibited,
the freedom and autonomy are not real. In order to ensure the coexistence of nu-
merous individuals, the individual freedom and autonomy are subject to certain
constraints. This paper studies on the system of legal act with unconscionability,
which is one of the limitations of the freedom principle and private law autono-
my.

The first chapter analysis the legal act theory from multi angle, such as the
legal history, characteristics, classification, constitutive requirements and ef-
fective elements, with deep understanding of legal act theory, to support the
standpoint of this paper.

Then, the chapter 2 discusses the nature and characteristics of unconscio-
nability on the basis of the legal act theory, at the same time, makes the differ-
ence and comparison between the unconscionability and other similar rules, to
clarify the unconscionability in the legal meaning.

Chapter 3 inspects the historical evolution process of the system of uncon-
scionability. It demonstrates the rules from the Roman law period Exceptional
Loss Rule to the medieval Fair Price Theory and principle of Prohibited Usury,
until the developmental context in the modern laws about the system of uncon-
scionability from country to country.

Chapter 4 compares and analyzes the legislation and applicable conditions of

the system of unconscionability in countries of Anglo — American law system and
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continental law system countries. It compares the Anglo — American law system
countries procedural unconscionability in the system of unconscionability and
substantive unconscionability, and analyzes on the contract damage extent of the
French law in the continental law system countries; German law and Taiwan area
of exorbitant profiteering system; the legislation situation of unconscionability in
other continental law system countries.

Chapter 5 makes legal analysis on the unconscionability. It mainly interprets
the relation between the system of unconscionability and the fair principle. More-
over, it discusses and analyzes the relation between the system of unconsciona-
bility and the principle of freedom, and the relation between the principles of
justice. And this chapter demonstrates the legitimacy of the system of unconscio-
nability respectively from the perspective of legal philosophy and the one from e-
conomics perspective. The foundation of the system of unconscionability conforms
to the legal tradition and the rule of law concept, and it is effective in economy,
and justified in ethics.

Chapter 6 mainly analyzes the various elements of unconscionability, and
describes different scholars and schools’ viewpoint on the unconscionability legal
act, and analyzes the objective elements and subjective elements of unconscio-
nability.

Chapter 7 discusses and analyzes the legal effects of the system of uncon-
scionability. And discusses the target value and the other values of unconsciona-
bility, the author thinks that it is necessary to analyze the unconscionability sys-
tem in pursuit of the legal effect. This chapteris initial part of the next chapter.

Chapter 8 analyzes the legal effect of the legal act, To sum up, the theo-
retical and judicial practice of the legal act of unconscionability from country to
country can be divided into two kinds - single effect theory and multiple effect
theory. Countries using single effect theory usually think that behaviors of uncon-
scionability in law are all invalid, such as the German civil law. But the prac-
tice of most countries thinks the legal act of unconscionability can be recognized
at least two or more of the legal effect, including partially invalid effect, revo-
cable and changeable effects and endows the judge right of discretion, such as

France, Switzerdand, the United States, China and so on.
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Chapter 9 studies the system of unconscionability in existing law of China. It
briefly reviews every stage legislative backgrounds of system of unconscionability
in our country, and mainly discusses the components of the legal act of uncon-
scionability, and analyzes the constitutive requirements of various opinions in
academic with comparative ways. This paper explicitly agreed with double — ele-
ments opinions, and makes specific interpretations of the connotation of the ob-
jective factor and subjective factor of double — elements opinion and existing
problems, and separately discusses some problems of the format contract and a-
leatory contract.

Chapter 10 explains the compilation of the civil code and the research of the
fair system. The unconscionability system earns its status in the civil code,
which will symbolize the change of the transformation of the traditional law to the
modern law, while the traditional law serve the autonomy as supreme. Through
the study of this article, the author answers about the controversy of the system
of unconscionability in theory and in practice, and puts forward thinking about
the location and arrangement of the system of unconscionability in the future civil

code in our country.
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