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5l &

5 R S U2 7 el 3 I 28 1 U HJR AR %€ bill of rights) 55
VRIATR A I i 5 725 25 M 2B 15 S5 TR S U4 B2 3 A 26 1 M ol 22 v DA &
2 B A SR S VR VA TR T TR AR (U L ) R S B A R . 56 RSB 1L 58
BIER BT IER BB IESR B/ B IER US|+ DUE IE ZERR ] T8 i
ArHIA T FE T AU IR BRBE N 45 A TR S5 R ORI DA T % T S5 8 14 1 6k o
T LAVE R . AR5 th 36 R B i 10 MBI 224 Ak, 3L B 19 76 T BR il X
FBBUR A T AEBR SN BURF A5 s, PRtk BORE %6 b SR S VR R P A
KM ZRFOFAGE HHGE ] TAEM LB i R He R F 20k, B3 1968 4E ¢ [H
FEVE S A DU A ZE A » B AT AT P AN i) a2 A 7381 2 5 [ N R A A o
B s R R IE I AR T AN IR AT A s @ el Fd P s A 154E 4
25 T HAFREVE I N AT A AP S5 3L R .

KTHE A PUEIESR SRR E R0 R, 26 EAF 5 B4 e Rkl 6
FA I MB 48 (incorporation debate) , BV - PUME 1F 28 114 1F 2472 5% & 20
G Il ST T AR 322 28 14 L2 5 DT X6 M SBORE 18355 Sl it Jin 1 S AR R 1 2 %of
IS BORFARAE 14 BRI+ LA B2 365 1 DU A 11 58 S 75 B SO 7 2 R B it 27 T iy Aty
BRI 7 T 3X— R, & [R H R A7 4500 1 U AR B, 4384 9 i 3k
ABRIBEEFEG I UL BRI . 6 RIS BRIZ 1 B T AR B i HiB IE 4
R PR SR I SRR 7 )RR TR H 73— M R
185 T2 N S o HARASUR) 7 58 b B 169 TR <0 8 4 o T T4 M . [l i, R
EAEAUR) L S W 1 HAB ORI 2Z A0, 55 -+ DU IE SR 10 1E XYL Sk X LA A4 FR
I D AH X —A7 BR AV P A4 1 X Bl 455 A1) T 2 4 A5 0 ) o 52 (4 TR =

@ Barron v. Baltimore, 32 U.S. (7 Pet. ) 243 (1833).
@ Dowling v. United States, 493 U. S. 342, 352 (1990).
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TAVRABUR » 51 A7 A T4 1 A UESE ) 4 %0 T 7R 45 D,

It 0 2 T » [ 43 S R X A S R 11 W W @ & % B A A o
A 1 ORI 7 5198 SR DR Y 28 1 VR VE L I BRI die i 95 Bedi e 1
XTI RR R, 3t X3 et 2 A L A IR A R P I o M2 i P S IA
TSR R oAy T R U DR O ELAE AR T 156 S8 06 X AU AR Bl BE N L g4 A
TR BRUER SERE 1R T 7 Al AT 5 2 A BRI © . #5 I 2x A BOR 2 i
il T sRSEALN s AT BT DX 4 TR e Ay RO A A 52

JA8 3% 75 TR RS I o ¥ 6 R 1T 22 22 ML SR B0 TR R VA Ry P A T IR Y
SO IR 2SR R R DR . ARG R RIE I T — 4
e 32 RN FH AR AR JH R = R 18 1) FESE R L XM i Be A 20 3R .
KT R ET FVRIA TR T I » B AN TR 5 [ 1 e e 32 e 14014 4610 KL ) 14 2 A
FIIFIE o PRI » AS 54 52 i 58 ) JR) S R va R Py ML AR 1K) 7 A S8 4010 A R S 38 o
T LA I BT R 2 T A 3 A P S R S e R L ©)

TRl YRVR v AR 550 R Aot 25 (e BERH A B BE 7 AR AR nT A3 R fiit A A
FEPERT B B BEAURI S SA T B B . b, ol RIS 15 B Be AR A 45 B K )
) A S A GE A A IR EEE RO R VR SE R B BB Be AR AL
G UESETT 7 U L Sl CF T sl B2 T sl e sl 0 g VR R A
ARHTSEFEF s TS T B 4% IR B3 BRI FIACRRO5E R e 45 N 2 . [+
if s A4S DA LR BRI R P BEAT T A SN Hr . BeAh R URIA I S
L Z AP R AP B R R TR OC R E IR TRF O, M
220 AR LSRR 3R e R B S AL o TR < R va sk R T S it 5T 48

Brady v. Maryland, 373 U.S. 83 (1963).
18 U.S.C. § § 2510~ 2522 (2005).
18 U.S.C. § § 3141-3156 (2005).
18 U.S.C. § § 1865 (2005).
Robert F. Williams, In the Glare of the Supreme Court: Continuing Methodology and Legitimacy
Problems in Independent State Constitutional Rights Adjudication, 72 Notre Dame L. Rev. 1015 (1997).

©  Sebr b PR RE DA R A T g IR I R LR S X R LT 3 A B e — B A, A
DRI LA 14 22 BRI 5 LUK A G, PI) 6 L B30 5 oF 8 AL i 5 b 2 00 DL S A b i R 22 80U 119 00
S XS A ke [ R D A 20 BRI T 5 | R 1 2 S L AE 2 S B e e B E | Bk
I LR AAR T s PR T — 00 32 5 A 007 s B ) 0 2407 €5 0 DI ) 88 R 0o 55 O
A 22 B3R DL RS X 8 82 ) SRR R AN I 2 91 0 e R 1 ] BBt 2 e R, B 36T 448
W+ FEAEE) AR - ook (LR URATLRIM : 55 16 « RS0 G 4 10 REPE, Jbai K
2 IR 2009 4ERRL 45 14 BT,

@ Herbert L. Packer, Two Models of the Criminal Process, 113 U. Pa. L. Rev. 1, 3 (1964).
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BTN AAE » T B2 e 380 S A TR 76 11 37 06 RO s Sk R e U e R P S5 5K
PRI A D, B, S T 4T T ZR 8 3 0 5 [ S5 Uk i B2 2E AT o0 A FI B 5
A AT T I EIRE WA A By K.
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RSO 5 SEHEE LK AL 2009 4ERRL 45 1 5T,
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i i

AR URIA o B B AR P A i) (] D, B S TEVF 20 DL T S5 i) ()
(question, interview, interrogate) , AN A4 & XF 40 98 fk %€ A (suspect) | #% i 4ifi
A Carrestee) (14 ] [o] A 3K BCH AU HE {48 (statement, confession) i H At A1 9
BEA MG B, WA 35 %) 3l B AR (ordinary people) ][] LR BT 75 15 B . A6
2NE R[] X5 ) o] B 5 AT 55 [ 2 5 Fr it i () il 7 A [m] 227
FEM NS A ARG R 7 E S [a] v A WIF S v R D) Bl B )T W N7
HA 5 WA RN 2 PR PR AE WP B 7 33 2 AR R B A 1) ] S8

F—W kA YFEANITEKAK
(B IE H 8 45 40

TE 23 3235 e, % B 0 00 HL A AT Ao S B ol , A5 B AT ] L 5 L4 R
(accost) F44¥ (stop) F:[1] Hifi] [1] (question) , i 38 BSR 48 A (search) A B} 5% i
S5 i o RSB ST Fon i (] 2 sl g8 A 5 A7 R 55 T LA [ 25 k]
A D, SXFN A5 B T B Cright-to-inquire rule)®, k% 5% ifi] [i]
(9 25 30 A BURFF DUBRO 4 4 0] A8 5 1 [ R, 5= A2 A I DT R AT L B
IF S AT F2 5K o B35 A AT D e 6 (] 254 2 ) ) ) , o T DA B 2% - ] 2%
EEEHHIR] o R IR T 9 B S 50 HAB IE R MLE « AN15 3838 AT o] A 7E
AR S G4 b R X F AR FIUE A (No person shall be compelled in any
criminal case to be a witness against himself) . J8R B 23 B 545 A [ 0F 2R 10454

@O ER SEPFAFIT P OIFAS K A 0 ) BT o PRI AS 5 e ) FTERU) I E A B A4 1% 43

@ U.S. v. Drayton, U.S. Sup. Ct. 2002.

@ Tracey Maclin, The Decline of The Right of Locomotion: The Fourth Amendment on the Streets.
75 Cornell L. Rev. 1258, 1264 - 1266 (1990).



(privilege against self-incrimination) ,

5 B B B R BEA K %A [ IE R A JE 2 AR B A T
ANIIE SR e B [ TSR MR D, 58 2 B R S0 55 il AT LAt B e
SRR A ) N A I TTRRAL

—. BALEFIE it

FBEIAK » G35 RS B R T A (9 DUBRBURE BT 1 BUR LARIR
WAt s R R g GBS, ST RUH FOMUESEBE T dr B e
BT 4SBT AR L H © . BURF RysR PRl 508 A aT BE LATR] TR {125 50k
HOg i AR ARASE . DI, Ykt A AT a0 (AN 1 IE TR AAS, ORI JRTHEAS
TR TRAE {1 S AT (R TTUBRASL s EATRITFUGE (AR B AR AR BOR AT S
TEAE s AT AT R8T L BUR TR TRGE (R sl (il A 5% B8 7 i ARy AR

—\RIAEHER

ZURIAA S AIVE XS O AR 18 AR Y 32 S PR AREL A M € - 1 K]
HHVHE BT X R YRR 2 A UESE Iy AT O S i A . PR 3R
JIT A (R UUBRAS AT AU/ HH BRI 2 AS ] 5 ) AR @ (Lt A7 27 3 %0 e 4 5
B s I — M8 A AN ] i TG St At SR T AR S BR AR T BERY e
KO, WA FHINA R T 23 A TOBRAAT LAV HAE DS IE R LB ©, sk, 4
PN A UUBRA AL RE AR T e A 53 AR A BRI 22 A1 i) At 2 WEIE 46 © o AT
AR TR AR .

(@ Murphy v. Waterfront Comm’n, U. S, Sup. 1964.

@ Donald A. Dripps, Foreword: Against Police Interrogation-And the Privilege Against Self-
Incrimination, 78 J. Crim. L. & Criminology 699, 716 (1988)

@ J. Stephen, A History of the Criminal Law of England, quoted in David Dolinko, Is There a
Rationale for The Privilege Against Self-Incrimination, 33 UCLA L. Rev. 1063, 1076 (1986. )

@ Mark Gerger, Taking The Fifth, 29 - 31 (Lexington Books, 1980).

® Robinson, Massiah, Escobedo, Rationales for the Exclusion of Confessions, 56 J. Crim.
Criminology &- Police Sci. 412, 413 (1965).

® Mark Gerger, Taking The Fifth, 30 (Lexington Books, 1980).

@ Note, The Fifth Amendment Privilege Against Self-Incrimination; The Time Has Come For The
United States Supreme Court to End Its Silence on the Rationale Behind the Contemporary Application of the
Privilege, 27 New Eng. L. Rev. 137, 168 (1992).
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312232 35U (sporting theory of justice) Ay K2 H 5 B AAL
e ANTEIZ B b R E R R 2 A, R A B A LE B H
i SR T A TS i e, MERFEUR 5 28 R 2 1 (B 3 4 R IR T 8 A
DUERAL L A 1 UE LR A9 B X FEBA A A AT RE -5 R 7 | v
e, A T RS R — AT R S L2 A RIA @,

M, RIFLEZEHESEA

5 BB B B BE AN » S A AR A LR AR AU SR A I 2 il h
A TEAB P, 5 5 22 b 2w R AR 37 0 52 9 # A (The privilege, while
sometimes ‘a shelter to the guilty’, is often ‘a protection to the innocent’),
AR AT 2o 2 R AR SO T L A AR B AN B UE AR REA St 22 4 1Y 28
5y BEAT AR W G 32 i A 9552 3 T HLE AR O,

. BRFARIA
RGN » 250 A5 O ULRALE T D LA A 26 A AT (52 AL 9 Bt B B

ARG 5B LI NED. M AUURA A PUBCRA A UE R 1
REAL WU LS AT BB B 3 ok 3 LA R B RA R S @ EAh. M AT A h

@ Ayer, The Fifth Amendment

@ O'Brien, The Fifth Amendment: Fox Hunters, Old Women, Herrmits, and the Burger Court, 54
Notre Dame Law 26, 37 (1978), cited in David Dolinko, Is There a Rationale for the Privilege Against Self-
incrimination? 33 UCLA L. Rev. 1063, 1173 (1986).

® R. Kent Greenawalt, Silence as a Moral and Constitutional Right, 23 Wm. &. Mary L. Rev. 15, 44
(1981); Henry T. Terry. Constitutional Provisions Against Forcing Self-incrimination, 15 Yale L. J. 127
(1906) ; Friendly, The Fifth Amendment Tomorrow: The Case for Constitutional Change, 37 U. Cin. L.
Rev. 671, 686 (1968); David Dolinko, Is There a Rationale for The Privilege Against Self-Incrimination, 33
UCLA L. Rev. 1063, 1075 (1986. ); Donald A. Dripps, Foreword: Against Police Interrogation-And the
Privilege Against Self-Incrimination, 78 J. Crim. L. & Criminology 699, 716 (1988).

@ Fisher v. United States, U. S. Sup. 1976; Couch v. United States, U. S. Sup. 1973.

® David Dolinko, Is There a Rationale for the Privilege Against Self-incrimination? 33 UCLA L. Rev.
1063, 1076 (1986).



G E MR B AR BT A SR AT A QL IR AR T 24 25 A DUBRAL, 3838 24
B s i ) s T 11, WDRARALH A d BEQ, A E& 2, AR i
A BEARREUE A HE 0 i BE o AR UE AT S UE A AE TR BE - A R sl AT A PR %
TIE 5 17 4 TR 3 BRSO SE S A5 R A 3B VR AIAL $71 2 0E A R TIEdR » D IR E A 42
ZAEBE R AT S AFFORFFUTER 116 200805 SR UE 7 » AARAT AT n B2 » 75 )
AL AR UE TR BERATRRE . O IR AT UE 35 2 FLRERA T 5 B 1) S il
SR U 58 LB 3R 5 B RARAR AP 2 B AH 7 J » RN B RASU DR 10 A
IRATE T RIS A AT REZ BB URAIAL T, 1076 T Frnt 88 i N A2 6 s T RO,

BT 0L BT T 19 24 AT A B UTEREL B EEA TG LIRS T 5k 22 A
NGB #5258 2N (B2 () A Y RGR AN A e AT DR A 2
P52 V0 1) A3 1T %o R A TR A ) o S5 DR 2 S PR ASR DOBR T 0 A H AN )
HHEWT .

B XTARBCE A S W

R PR ) (o) A 275 Tk a4l Carrest) o AT L4 Sk o A B 58 4 A0 A 92 it 1
VR) R A Bk g a4 N St 4 sk 1l . BT T A L S8 0k ) A Ak T — bl S 4R
A (in custody) , iG] ] AL FAS A dRAS . #0052, B [n] A LE 85 il i A
i F T s ARG T4 380 (] G %) B3 03 ol T 7 b . B8 360 1] A2
AR UNIDE [EWNSR 1 < N R 4o 4 7 B Ve 0 = S ) | ST S B - 1 N e < 1 B3
(] A At/ fety AT LA B 28 1k 38 [ [ 380 242 55 140 3% 5 12 A0 A AS i@ T 360 ] v £14) e S 41

R AR 2 A B AR AT A R I O S A ) L X T A
6« A7 1RO T FX) 30 ) | 358 i B P2 A5 R I R AT 4 D ) L 3040 T B T A 8
JIT AT TR A 7 618 9 ) LA K P 9 ) ), A5 % . An - i , ki) 1) 25 3 5 B A Db 20
(o] - B ) RN ARV SR AT 10 55 . (R EVF 2N IR AR LE B 5 HE
FEARZE (reasonable suspicion) 3 AN SCHE T AR FBAT B, A7 443 3 4% A H B 453 1)

@ Mark Berger, Taking the Fifth, 43, Lexington Books, 1980.

@ Robert S. Gerstein, The Self-incrimination Debate in Great Britain, 27 Am. J. Comp. L. 81, 105,
1979.

@ William J. Stuntz, Self-incrimination and Excuse, 88 Colum. L. Rev. 1227, 1234 (1988).
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. R4S OrUE A 97T I AR R DT B R Ak A TR, KRN
SIS o R 3k s At 53 3 R T B2 452 1 %28 s B3 e B R ORI 1 0 T IO 254
7~ B E: Gidentification) ,

WAATTE RS2 » 2 S N I BLE T i85 T8 (loitering) , BIFT M A BEA
AT-f] B8 1T 70 S MO AR PR e 25 28 3h 2 4 AE T U AT b AL R . B8
Mg T WAT R AAE S H I V5 » 110 25K L H R B R UE A O il B AT 5 AR AT
R ANFESETC Ay s a] DSt Al . R, AR AR O B R BT M N AT O
R I AT R AT 46 (] 24 e 5 (1 i) ) o] BE 2 BORH . SO 3R A9 E0A
S EE W X — R R E T IR — S AR AR RN . A Sk B A E
e TR L B 28 » TR X — IR AR S B RIS 195 A DB R
FEAS G 1 BRI TS ARAEA SE BB E S AR . ILAb 5 BO BE LT 25 1) )
PUBEAT 037 35 B L K (a field sobriety test) , A AE & HQ, HEHLFFE
A7 B A 0] AT An] ] R

— RO AN L R B E A S UE A BB AT ) B AL TR 1 55
TR F 2N RIS » — S5 1) A i R AR TR 10 L 55 filan, B0
AR Y N bzl 1a) S5 28 4 L B ERF AR IR T o (HAAT — 28, a2 41k
N S AT AR M 114 3 R » A UL T R & A T B A 2R A BRAR SR,
MR, SR L PR A X RS . H5h, BARFE S AREA AL IR L5,
E i SRR IBUREURR 415 1t B g e #4140 TR S0 TR A7 A WA R RE A B 3 s A0 .

F=H ABER AWK

R FEIE I T B A PR JE 50 B IE R T 2 3 AW JTBRAL

@ Hiibel v. Nevada, U.S. Sup. Ct. 2004.

@ LEVFZ M, AL 5 25 HEL R ST 3 028 TG 1 A 1 2 ) 02 2 TR 0 285 0 i, R Ay
HPYEDOAATEAEFE R 2 50 . AR S e 25 3 53 JORUHE 46 11047 I 300 G 75 L3k L FE.46 ik i &
A — B (] A9 B 25 OIE . AR B A SR R0 AT R . A — L fE B 25 B A Bl i A LS A W B 2 T
R RIS IE B IESOC T AN FIEICTR A JE R MR g ey 4 46 4357 003K 5 (1 96 [ o i e, BB 4B 1
TEE SRR T 1720 BFE A6 45 T UE 1) 2 UER A AR o 1 ol 0 Lk R 070 3 0 8 258 0% 80y S ) e 1 o PR A
B SCTETERUE AN TR . I FL 22450 0246 05 A SE0 T LA 2 9 I P 0 S0 0 5 A TR ok i 2 0
KA. USRI B  AE KBGO0 T AT LA 48 2ok 100 780 L VP R s PR IR AT 03k . FE IR M B 40
RS B AT AT X SRR

@ Eugene Volokh, Duties to Rescue and the Anti-Cooperative Effects of Law, 88 Georgetown Law
Journal 105 (1999).



56 1F 22T st il A U R 3 ) 9 BRI @, R AT BUBG R X S8 A
] (SR (4 F 3 402 B A EL [ B G . RS RN AR A RE ™ A il 57
RO D, B LR A R X il [ B Bk F 1 e A R X A SR AR Y
TR A U] A B X . S 2 BUR N Y SR I S i
(R3PS AP TTERACR ITAE AL . PRI, B 5 AT SC55 76 TR ) gt il A 22 i o
S A A A LS A 1 AR P ISR, 5 DU 5 0 ] i A4S B AN O JE IR
P o X 1966 4F 36 B B i 74 BEAE Miranda Jff Arizona — 38 H B 37 (9 K 22
iR (miranda warning) AL ,

S 1

R Z RN , 4 458 O AE T AR TR R B Z BV T & i UR A AR FF DL
BR. ARRUETS T VR BT UL — IR AT BE O TR B XHRAS R B IE S . VR4 AL
PEVVHEIM LRI R ) . ARG ASE AT HLAy B A5, /T L
URHRE— AT . QSRR B S B SR AR AT AR 28 1 )35 @7

oK 22 TR R U T B R S TR TR AT S P K I 81 i 4 O il IR 25 A
AN

S5 BT AR S  WRT PR  FEAT AT B0 T » W2 — >4 PR A0 N 0 7 9
B A IS b DN Ol s AN BE e i b TR 25 T A8 4 s/ ft b T skt
RS . 2 BER M R B A TR RS 2 W T LA s — 1%
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(@ In all criminal prosecutions, the accused shall enjoy the right to have the Assistance of Counsel for
his defense. FE—YITFI SRV, B4t A A BOBRAFHEITHS B 8 HopE .

@ Garner v. United States, U.S. Sup. 1976.

@  You have a right to silence; Anything you say may be used against you. You have the right to
attorney present; You have the right to court-appointed counsel, if you are indigent. You have the right to cut
off the questioning proceeding. Miranda v. Arizona, 384 U.S. 436 (1966).

@  Yarborough v. Alvarado, U.S. Sup. Ct. 2004.

® J1.D.B. v. North Carolina, U.S. Sup. Ct. 2011.
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