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F T E— A U LA R B R A s R R R AR
FIEEREE, IR A SR AT J1 . AT B S DA S A EE 2 B A
SRR S IR P 2 T 37 ) & TR, A IR 1 8 A WS R P IS v R R SR
AT

(— ) AAEHE P Y 5 Fo A 4

1. B3

o2 R R e B b TG 243 A PSS A0 3 S R 1 S 0 S
i RBERN R R A2 2 IR | 12 Bt — B 3t 2 FEIBORE K BR il 5 A p s, e d s
IR R AT (1) 1932 AER M R FIEER) rh U2 , BRI 15 40
A B SRR OC T R sk 35 P 0 2058 (B A BS AR A9 2493 | ORI I
AN LS5 LI ELSF AU A ZE IS 2 2 SR T AR R AR L2 X
S AREL T S 40 ) A R4 5735, A AR AL G s B DS A R 9
S 3 (CBWRA REEIR) B A T g, (B8 BRI A~ A8 i
N5 B U R S 55 5 R B N ST IR R A S R BRI [ 4)

DA R EMSOA B 05 ) 25 Bst iR f) I P 2 DA S 4 ok 2 1, 3 B 2

[ 1) Joanna L. Grossman & Lawrence M., Friedman, Inside the Castle; Law and the Family in 20th
Century America 209 - 10 (2011 ); Note, Marriage, Contracts, and Public Policy,54 Harv, L.
Rev. 473,473 (1941); K. N. Llewellyn, Behind the Law of Divorce; 1,32 Colum. L. Rev.
1281,1297 -98 (1932).

[2] Restatement ( First) of Contracts § § 581 =89 (1932).

(3] Bildn, BEBEIA Dy, BRI AR A S5 0 £ [R) R X AR 42 38 o AN X 8 kS0 b ) 6 0 R 26 3R 2 M
FPPER AR i [ Ep 2 S5 45 A E 2 2Ll WS N I HE . See Hewitt v. Hewitt,394 N. E. 2d
1204,1207 (II. 1979). SEBEALASHIHIT USRI ML N ik 7L 0 Eikih ARSI, See
Grossman & Friedman,at 210.

[4] Restatement ( Second) of Contracts ch. 8,topic 3,intro. note ( 1981).

(5] WSATEMYL( premarital agreement, antenuptial or prenuptial agreement ) 4 H8 J& S A4S WS i AU 120
NERLGHY 4 AR AR Z S AT A0 WM. R 20 B Bl IS o B i 18 AL
AAAEM = ASFUB U (53 F8 ) SR ER TR 98 7 g AR, TR 2 h st i RO A — 7 R tit)s
Ty 7 A H = 694 F . 2 UL Karen Servidea, Reviewing Premarital Agreements to Protect the
State's Interest in Marriage,91 Virginia Law Review 535,537 (2005),
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Ry X 2 5 G By 4 N B U 3 R A R A TR TR T RN L) R, AR R
FET R R ZE ,— AT LAZKRF3IA AT, 7F Stratton v. Wilson & (214 %)
(7] — o3 W T B0, ¥ e S E L P O T — B T R A A B AR AN 35 Y 2k 3, [T it
EH P X T EIREHRFRNAE,

VB AR R D 3 A T, SR S (5 — kA R k)
HORILE 9 ISR AR i X %5 (essential incidents of marriage) (3] BATERA
EIAT BT A TR WS 0 55, (L BEE LR P R AR — &
SE IR B 5L R K AR 55 B B A L4 ) Bl AR B 2 T ) Sk R 4R R BE IR 45 64 B
W) AR, BB A T A5 R B [ A E RIS R LS5, Bl R
ATRITIN M 55 25 2 Be o B A — R R R, Y AR B E TR R E AT, i
A HER S 2 R U 3827 A T 7 244 S R e, i B AR I 7 S P LB Ay L 6)
T SO W ) AR R SR 0GR B LA Bl X5 38 A0 B iR o R B 0, %
Be L LA R e 2007 ) Bk Be B B AR 8 ARIA BT LR A ], B R T
FRVF Y A H A RO ISR O JIT At 2 HE il T %) 865 00 P 28, (L85 408 P 2 i
A LR AR E (8D

M 1979 ARG, 1 Be Xof S i B LAY 25 B TR RLL9) 1970 4T B Posner

[ 1] Lenore J. Weitzman,The Marriage Contract: Spouses,Lovers,and the Law 338 (1981), 352
I 19 R o A 75 S I AT DML AR Sl e e LY AS I 05 PAUAT IR 4 Y S A A 8 B o K542 1%
f BIPML” . Cumming v. Cumming,102 S. E. 572,576 (Va. 1920).

] 185 S.W. 522,525 -26 (Ky. 1916)

1 Restatement of Contracts § 587 (1932).

(4] WCEREMSOR S T 3L R BB IS IS 3k 75 45, o Bl 6 TA b X S LRI S . i, £
Corcoran v, Corcoran FH, PhiSCPRE U RIEBHZE T 457 B I 69 Bk ok, BB
MILF A TR, 21 N.E. 468,468 (Ind. 1889).

(5] filin 7E Youngberg v. Holstrom %, 3 AL5E 4} 55— K % 95 8h S AHR , Bk Beil b
I 245 TR, PR A AR R SRS RV AT 22 857, 108 N. W. 2d 498,502 (Towa 1961).

[ 6] Isaacs v. lIsaacs,99 N. W. 268,270 ( Neb. 1904).

[7] See,e.g. ,Corcoran,21 N.E. at 468 (voiding agreement in which the husband transferred certain

BowW

real property to his wife in exchange for her promise to support him) ; Isaacs,99 N. W. at 270
(holding that premarital contract cannot take away the husband’s prerogative to choose the marital
domicile) .

(8] Cumming v. Cumming,102 S.E. 572,577 ( Va. 1920).

[ 9] Karen Servidea, Reviewing Premarital Agreements to Protect the State’s Interest in Marriage, 91
Virginia Law Review 535,539 (2005).
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v. Posner 1) JFURARIA LA B A A 25 1 T BV SCAR K, X B Ry ) 3 28K
BT (20 (b BL IR 1R Sk e 7E Rt rh it U HE BRSO DABE T
St 2458 RV RE (o 2 2 N 0%, 330 T LA 8 I O 2R 14 1) 24 0 JE 8 it
Wi, % 1 3 0 Sl B S 10 % J R | [ K ) 8 S - R 4 R ol 25 5 2 R, A
A B AR S AR Y R 2R 2 R Fh A5 A AR 2452 L3 ) Posner R, HoAt M
BTS2 R R, (R T TSR 0 A 3 ph 359 D TR e 8 U T ) ) i e, i
BATTHE MR SRk 5 s R WS W A< 5, 4 [R] Akt ( Lindey ) ATHH A ( Parley )
HAEAE Y, JCad S R TR A 5 LA BEAR T AR o 406 0 35 b (o7 6 P 48
BEARATF- USRNG5 — 0 [ 4] BRIEBEE AL AT A T R 2e 2 )
FO BB LS ) (HA AR A R BE N TR OC R L 5E , Wik 9% L 55 T & dh 95 A
H R SRR e L Bk AT Lo

2. HATHY EA L

SRR, B RT3 E K 280 S ir 2 5 40454 G 7™ 43 BiL i) W5 T b
¥ (agreements regarding property distribution) ,l 7 7K IA K FEWS J5 4l 45 19 A ¢
41 B S U A ML ( postmarital agreements ) , £ 45 K ZE AU X1 B WS B A9 AL
A SCS5- DML 8 ) (E B HOK BEATS A5 TA Ay 5 0 — P O 2R 0l 4 R M I A £k
NERFAUERE2Z " (non-negotiable ) , #4 1] F & X H AL T LK
PFRLSF FEFRF LS — R —FMEAFETHEHOZYE, Wi, 5
ANBEEE NG RIERR " WIS LRI B i 38+

[ 1] Posnerv. Posner,233 So. 2d 381 (Fla. 1970). See Brian Bix, Bargaining in the Shadow of
Love: The Enforcement of Premarital Agreements and How We Think about Marriage .40 Wm. &
Mary L. Rev 145,151 n.20 (1998).

(2) BSRIATEGERIAT 254 1960 4E M S BOFARMTBOR B TR IAJFIAT T 4 T OT B IS fe
TP I AT PV 29 5, (HZ S AT e H AR A BE Y S22 . Hudson v. Hudson,350 P.2d 596,
597 (Okla. 1960).

[3) Posner v. Posner,233 So. 2d 384 (Fla. 1970).

[4) Alexander Lindey & Louis I. Parley, 2 Lindey and Parley on Separation Agreements and
Antenuptial Contracts § 110.70(2)(c) (2d ed. 2002).

[ 5] Prenuptial agreements. See Katharine B. Silbaugh, Marriage Contracts and the Family Economy,93
Nw. U. L. Rev. 65,70 =71 (1998). Courts also generally enforce separation agreements between
currently married spouses seeking divorce. See,e.g. ,Long v. McAllister-Long,221 S. W.3d 1,8
(Tenn. Ct. App. 2006). A AN 4 AL 10 HT BN iSCe T fb AT o £ O S HEAbATT 22 (1) R 55 55

[ 6] Kaiponanea T. Matsumura, Public Policing of Intimate Agreements,25 Yale J. L. & Feminism 163.

[7] See William N. Eskridge, Jr. , Family Law Pluralism; The Guided-Choice Regime of Menus,
Default Rules,and Override Rules,100 Geo. L.J. 1881,1917 &n, 142 (2012).

[8) See,Ansin v. Craven-Ansin, 929 N. E. 2d 955,958 n. 1,961 (Mass. 2010).
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Bdn, 76 B3I Graham v. Graham .0V ) X5 B R ML LE , T4
AR A0 1) g ) 1] SR A 300 TG, AR R SL R B R TR iRk AT & 7
PRIATPHE 5T 7 R LAEMMHC SR ZE TR0 " s B B Ak, IR R 2 1Y 5
3 CFR  BEM 9% 06 R AR AN 55 2 0 2 19, T8 24 38 A 35 0L R A
o] ; W S A A R BOR SE RIS T T T MMSLR" AR 5B ARG
FHRAT AX I BER L I AR R EE R U fh 4, X i A IR 2% , R st U BE
RAFAT . £ Borelli v. Brusseau 51,0 2) SURAERERIT LA 5> 80 7= R A1
BORFEF AR, A HE T LiFEBEIARZER AT, &
Boudreaux v. Boudreaux F&H1 .03 X445 , 27 SR BT o] Ji PR 17 4 HH 2 4
(AL F5E LT ) , BEA701% A 1 FETF 3 AF 1500 3604 16 9%, 22 748 1Y B g ) 3%
A I LS5 B BRI R UM S B S N (L) I T &M AR A —T
MO EFAT O, X i R T R ZE ] 04 R L 45, 40 35 B R ) A 26 . 7 Favrot
v. Barnes F&ri1 14 ) WUy 7E PSR o S8 A 196 04 ORRBR 5 Ry 4 R — K SR
& B K R SR, DA IE B S X B B A a4 s B B IA X — UK
BEDAAT , DR Ay A Pl A B AP K BRI A B R T JBAT 55, IeAh, ke
B2 LA A LUK (public policy ) 2, FH 48 AT 24 35 A5 0T 19 K Tl
AN TA EH AR (agreements regarding the use of assisted reproductive
technologies ) /5

3. DRIRMLAL : SEA L H

AT T A B A X G R I AL 1 S A A, TR B SRR IR AR B Y
B, i, 78 Simeone v. Semeone 1,06 ) W EWSRTUML P ML E , FETF
B E R BRI AR T 25,000 Tk TR, FETFANZMUA SR, =
A e ME BN i BE I Y B Y B 75 2 B, T LAAS R o A A )
1 2 M 2R BN TT L A (R A B T 24 01 e AH S T AE L e) & %
A A — U F R AR S 4 O F 15 A8 AT RB AR AR 928 55 5 4 29 N
N7 244 91 AL 381 45 40 1R 1] T B A A XURG: , s 8 L SRl e BRI AR A SR 2
NAEYFHT PR X 2 T IR A 205, AR R T] 2 e e e 45 3 AR FHAE G

] 33 F. Supp. 936 (E.D. Mich. 1940).
] 16 Cal. Rptr. 2d 16 (Ct. App. 1993).
] 745 So. 2d 61 (La. Ct. App. 1999).
[4] 332 8So0. 2d 873 (La. Ct. App. 1976).
[ 5] Kaiponanea T. Matsumura, Public Policing of Intimate Agreements,25 Yale J. L. & Feminism 159.
[6] 124 581 A.2d 162,165 -67 (Pa. 1990).
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JRURS: 5 PRI U5 B BRI A %% L) #E Mabus v. Mabus 51,020 XU 454§ 11
A SR PO ZET 1 B 5 5 R SR AR PR RS ST SR O T BRI A
TR TAE , 978 78 LN 32 e 47 45 26 X Pp i S st E A7 <8 o 1k o A, L3
oA BB AN Bh X 3 N b akk TR A B B b i) S 5%, B L v
A A R 3 AR SERGTE  XASR  A R A I Rk 12 B T Y 5
AR H R Bm " 3D

WA — e R R LR A 4, A A S HANILERS
Wt s e e AE HAh i R AT SE M A, N, 7 Newman v.
Newman 1,04 ) BB H1 2 M B G BEIA S, XA B RE 21747 BR A9 55
A Ay | DA AR XU B A8 AS 23 PR R 3 B i o 228 2L BBl ( public support ) |
HH R AET 35 BEAA R 243 A0 A BRI HIBE S 2 m b AT T i e SR RE ), AL
RIS LTI RT P U A RV AUEAE G R HiE A | — MBI S H A
BAMSIATREES , BT H AE E R K A9 88 08 1 7= R 25 A B P A T8 i
RO Bl BB A8 7o A Be th RN BEE A G A A B RS
£ Justus v. Justus F& 1 060 X7 FE SR PR S RILGE | B A s SE R 7 AR 4R G R
AE R FIA K % 9 s LR ISR IR0 i BT 7 R 3100 J7 36T, J A IR 49T 2k I
T AR T 7™, P85 B B SR A U B 4K 3 2 SR8, 34 2 DA 2 B ) 7 15
EREX A BRATFLT) BISEEAMEBIA R, R HIT A S T
L R EEA 2 O VSN X5 TCR, 75 T R S ARF LA R 5 TR
R AR R B BB, SR BIARSE TR R 0 KU, B %k 5
A B bt T BEAS AR L BT A B A B O PR LG AL R F AT B
HIji [8)

(=) XA DU A AR 0 22

ZBOFEF F AN P AU, Xk B B DR <7 28 B 1R L AT
A ISR M LS 23 AR T 38 A B2 2 M e A 0 O R A T BE M, AT 4 9

(1] Id.

(2] 890 So. 2d 806 (Miss. 2003). EPLAEIZE RG] T 1998 4EH) Estate of Hensley v. Estate of
Hensley 4,524 So. 2d 325,328 (Miss. 1998).

(3] See890 So. 2d 806,at 819,823.

[4) 653 P.2d 728,735 (Colo. 1982).

[5) Id. at733-34.

[6) 581 N.E.2d 1265 (Ind. Ct. App. 1992).

[7) Id. at1267,1272.

(8] Id. at1275.
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Xif A e A= A A LA AR R R, 7 R A I R R R T S A R BETE
73 W)L DX AR LV ) B T R G AR HE Y £ B , 44 IR L A/ BB AR Y
LA E

1. 5 AM3Z) | ATk fHE

WS AR ISR O LR X R AR LS5 1 E B2 HE, R BB HIRM
AEL2) FEFAR AL &, o P HE S W OC R 1 O B 2, i o,
“Facebook " Il 4 A 53¢ « 4L 57a{F14% (Mark Zucerberg ) il #1273 B fi 7 -
[ ( Priscilla Chan) 2373 — 0 Wi, “ RFEXU R B A S F A 06, (HFL A
s S B R LRI R &+ 3R [ B i 100 2340 FA B8], 3 = A S in— k4
22, AT R EEAEILRAE R INERM " 30 KA ILBOR b3 & E
MO P, SR LR A e AT e B DB 8 R R R RE G R Y
P, 46 295 N AR A I 2 BRUAR KA AT g 1 L 4)

Fln BEE AN LB AEFTEARWER, AMMEEETFEA THL W%
£ BB RPN R 0 AT DA R A I 48 3 B3R R AL AR AR RE T AT B A
57# (intrauterine insemination ) ; [A]¥E25 5% 10 AT AR F 48 K 60 B9 7 iV AR
SR 57 AT R 22 ( gestational surrogate ) 52 WA= B 5 (K41 52 Z2 £ R (in-vitro-
fertilization process,IVF) J&¥% {4 (00 FHUH , FESL R B rh 32 22 R 5 BB
Fhiz L HALE L T8 . (EETE 2009 4EE5E K T 146, 244 ] IVF F
A BIHAE 60,190 ZEILLS) AN TABTEARAEN GH A, @S
it U IR AR, 24 58 18 0 & AR IR R 5 AT LABK R BB 4 SRR T
# 55 F 5 Lo R B YAUE S BRIET & B R i R R E W — A
Y R RGBS RGO S5 (0] 1, (H R B X iz A B LI DR ST S 35 8 8 BT
RV 2

B LA FE R R i 7 S AR R s, %o R 7 B[R] S A A R R R
R ASFIRE ma JC I B 2 B dn, 3% MK 18 55 3k B 85 8 4 RGN M 2 Lot )
HRZEETFAEET F LML WL T REMATABTBEREETET,

[ 1] Melissa Murray, Strange Bedfellows; Criminal Law, Family Law, and the Legal Construction of
Intimate Life,94 lowa L. Rev. 1253,1256 (2009).

(2] BREE. GEFRIE S PMLEAE 2 5T#8) , BOFAAREM)2009 F5 5 1.

(3] Laura M, Holson & Nick Bilton, Facebook’s Royal Wedding,N. Y. Times,May 25,2012, http://
www. nytimes. com/2012/05/27/fashion/ who-is-priscilla-chan. html.

[ 4] Kaiponanea T. Matsumura,Public Policing of Intimate Agreements,25 Yale J. L. & Feminism 165.

[5] Kaiponanea T. Matsumura,Public Policing of Intimate Agreements,25 Yale J. L. & Feminism 162.

(61 T.F. v. B.L. 813 N.E.2d 12441246 (Mass. 2004).
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W R AS LT T FARREAS , $h [F] £ B 44 68 T3R8k, I 307 3%
IR P SO TR . W25, W R TR &AL, S R s 2
B EETF AR, O R BB RS T IR A0 5 T AR,
LI ERKEEET B 5S&THARE LRI AR, frl8lR - i B KK
ERRWERBE”  =AAF, CE R A E XA T AR OCE.
L BE A XU B Bt B A SR BUR , AR BT ; P 9 AN REHE B3 G R ik
SN, RRIEN AES AR EA TR L0 B R, AfeERYFEA
F TS5 T 5 1) AT O TR BE DG AR (WS AR i 35 S B B (73 ) B S8 B ASL; B 4 A2
VEIEAR PSR 2 2 A J5 S g 1) X R A b A R T & 4

2. WS IR I AL S BE AR

2 [ 1 Bt 3 AT DG T 0 7 Ak 43 B9 24 5, T A SRR OC T B — i X
SRR S ERPRIR 55 205 | R s A% 40 1 i) £ €5 70 TG 9 PRS0 — A
HMEARIATT XTI 7= 24 5 FOAE I 7= 24 5 B9 X 73 b 2, 54k T K EE AT 3%
X5y, AR FAELT LE T B — 7, A F] T M FHRKEE 557 3)
(R —J7 L 27 5% R GRRE 1 Ak o s ) 2 AR R A o, DA S R
TR B B R 5| B RE i B, s R A T 34 2K 4 ) O T 1 A
. R4 R TR 5 X R o FIBRAL T B LA S A TAE A s A Lot Y BTk
(undervaluing the contributions of women) (31 KA {34 X 5 BE 119 v ik — M
AEE 6, W ZBE R T 377 53 0l T R A FR 6 0 L e AR BE ), it X K E
M TTER T B BT M, R Xk 25 T TAENL 23X 48 S LR FET
AZERBERRIES , SCPr LT HREITmALGES L4 B IR E

[1) T.F. v. B.L. ,813 N. E.2d at 1251.

[2] Kaiponanea T. Matsumura, Public Policing of Intimate Agreements,25 Yale J. L. & Feminism,
193.

[3) See,e. g. Janet Halley, What Is Family Law?:A Genealogy Part 11,23 Yale J. L. & Human. 189,
265 -67 (2011) (summarizing the history of this critique ) ; Jill Elaine Hasday, Intimacy and
Economic Exchange,119 Harv. L. Rev. 491,499 —501 (2005 ) ( discussing courts’ justification
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