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Abstract

To put the power into the cage of regulation is a major political
decision of the CPC Central Committee, as well as a basic
characteristic of modern country under the rule of law. The latest
judicial system reform focuses on effective supervision and restriction
over power on the premise of its execution. The Constitution
establishes the legal supervision status for the procuratorate, and it
need to be made clear about how to supervise the power of the
supervisor under the macroscopic background of the judicial system
reform. To strengthen the supervision and restriction of the power of
the prosecutorial department has become the focus of the reform of
prosecutorial system. The power of the prosecutorial department is a
power system established with public prosecution power as its core.
As an important part of public prosecution power, prosecutorial
discretion is a sort of free choice power about prosecution activities
under the legal framework in essence. The judicial practice shows
that there are some problems in implement of prosecutorial
discretion, and there is a direct relationship between these problems
and lack of effective control mechanism. Effective and suitable
control mechanism can be used to prevent the abuse of prosecutorial
discretion, and ensure full play of litigation function. With the
content conforming to the goals of current judicial reform in China,
this research has a certain strategic height and far—reaching practical
significance, and would enrich the theoretical research system of
litigation law.

The research path about the control of prosecutorial discretion in
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the judicial system reform should be as follows: guided by the
political policy of the central government, based on prosecutorial
discretion’s essential characteristics, with the principle of appropriate
power control, on the basis of relevant theoretical research about
prosecutorial discretion, combined with comparative study between
foreign countries and China, and thus to deeply analyze the
outstanding problems in the power implementation in China, and
build an effective power control system about China’s problems with
worldwide view point. There are five chapters in this book and the
first chapter is the basic research framework of prosecutorial
discretion, with the aim mainly about confirming the research scope
and objectives. By putting forward related questions, we can reveal
the problems of prosecutorial diseretion in judicial practice and
theoretical research. We can distinguish the relation and difference
between public prosecution power and prosecutorial discretion, define
the connotation and denotation of prosecutorial discretion by drawing
diagrams, and prosecutorial discretion can be divided into two basic
patterns combining its operation characteristics: prosecuting discretion
and non —prosecuting discretion. Along this main research line, we
can clarify the control mechanism of prosecutorial discretion which
includes controlling object, method and goals. The second chapter is
theoretical research of prosecutorial discretion, and it is the premise
and foundation of the research about power control. By analyzing the
attributes, the value and the function of prosecutorial discretion, we
can reveal its nature and meaning in criminal procedure, and we
can explore the legal origins such as theoretical basis, basic
principles and influence factors of prosecutorial discretion and lay the
foundation of procedural control research. This research is supported
by theories including Theory of Procedural Aim, Theory of Contract,
Theory of Litigation Right and Theory of Restriction of Powers. Power
disposition should be guided by the basic principles of litigation such

as state prosecution, separation of prosecution and trial, the
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objective obligation of procurator, doctrine of convenient prosecution.
Power operation should be influenced by litigation structure, the
relationship between procurator and policeman, and criminal policy.
The third chapter is about the modes of the execution and control of
prosecutorial discretion in foreign countries. Through comparing the
typical prosecutorial discretion in representative countries in civil law
system countries, common law system countries and mixed system
countries, we can analyze the execution and control of prosecutorial
discretion in different legal culture, judicial system and structure of
criminal procedure, to sum up the expression and the inherent law
of foreign countries’ power control mechanism, and we can evaluate
their strengths and flaws objectively, provide a reference for Chinese
construction of prosecutorial discretion control mechanism.Combined
with the related theories of model classification in foreign countries
and based on the actual situation of power execution in China, we
can develop corresponding power control measures purposefully, and
put forward a new model classification. The fourth chapter is the
executive modes of prosecutorial discretion in China. We can divide
prosecutorial discretion into two modes according to its execution
characteristics : prosecuting discretion and non—prosecuting discretion.
We select the discretion of indicting and withdrawing as basic
research examples to analyze the problems in discretion execution
and explore its causes. Through studying on the non —prosecuting
discretion systematically, we can clarify further research space and
reveal the shortcomings of discretionary non —prosecution, non —
prosecution of additional conditions, discretion not to prosecute in
current procedural control mechanism. The fifth chapter is about
prosecutorial discretion control mechanism in Chinese judicial system
reform process. On the basis of relevant theoretical analysis,
comparative study between China and foreign countries, based on
China’s actual situation, examining the problems in current procedural

control measures, reconstructed the procedural control mechanism of
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prosecutorial discretion and around the goal of promoting the policy
of ruling by law comprehensively and establish a just, efficient and
authoritative socialist judicial system. Among which, we should give
priority to prosecution censorship to restrict the prosecutorial
discretion in pretrial procedure. As to non— prosecuting discretion, we
should achieve effective control though measures of improving people’s
supervisor system, establishing coercive indictment proceeding system
on the basis of expanding power. Combined with the perfection of the
matching measures of power control, to ensure the prosecutorial
discretion will work well by the control mechanism, and achieve the
goal of taking into account both justice, efficiency and the balance

between criminal prosecution and human rights protection ultimately.

Key Words: Prosecutorial discretion; Model classification;

Execution mode; Power control mechanism
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