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~ Lesson One /

The Development of Common Law and Equity

One of the most ancient and continuous sources of law in England, Wales and
Northern Ireland is the “common law”.

Before the Norman Conquest, there was no unified legal system. Cases were
tried in such types of courts as the Shire Courts, the Hundred Courts' and the Fran-
chise Courts. When the English legal system first began to take shape, judges were
appointed to administer “the law and customs of the realm”. They built up their own
set of rules and principles based on general customs and, this part of the law was
called “common” in contrast to that which was particular or special, such as canon
(or ecclesiastical ) law or local customs.

Strictly speaking, the common law refers to the legal rules which have evolved
over many centuries from judges’ decisions in court cases. These rules are based on
the concept of binding precedents, whereby lower courts are bound by the decisions
made by higher courts until those higher courts themselves overturn the prece-
dents. This occurs when the cases before the court has similar material facts and in-
volves similar legal principles to the precedent.

Even if a preceding judgment is binding on the courts, only some parts of the
judgment are important. Lawyers distinguish two parts of a judgment: the ratio deci-
dendi and obiter dicta. The ratio decidendi means the reason for the decision. This is
the principle of law on which the decision is made and can become a binding prece-
dent. The obiter dicta, on the other hand, is a term used to describe the remainder
of the judgment. This is not binding but may be persuasive. In the absence of a bind-
ing ratio decidendi the court may be influenced by obiter dicta. Its strength depends
on the seniority of the court and the reputation of the judge.

Common law forms the basis of the law in England and Wales and Northern Ire-
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land, except when superseded by statute law made by Parliament. Scotland’s system
in the past has made more use of jurists” writings, although common law principles
are now usually applied.

The royal courts, before which the parties named in the various writs were or-
dered to appear, were presided over by officials sent from the Curia Regis called i-
tinerant justices. They acquired this name because their journeys were regular and
fairly predictable. Unless they were killed by dissatisfied litigants ( far from un-
known) , they would follow the circuits traced most clearly under the reign of Henry
II* (1159 -~ 1189), to whom Englishmen owe a great debt for the structure of the
legal system. Indeed the circuits survive today, and were in regular use until the ear-
ly 1970s.

Royal officials had visited locally and extensively for the first time in 1085 and
1086 during the compilation of the “Doomsday Book”*— an amazing achievement,
without parallel in the European history, and only possible in a conquered country. It
shows the activity of William I*as an administrator and systematiser rather than as a
legislator. The original two volumes, and the chest constructed for their preservation
are still to be found in London. In the Middle Ages it was so respected that it was re-
ferred to simply as “The Record”. Every county, every village was described; all
the owners and servants were noted; even the livestock was counted. The objects
were to establish the rights of the Crown, owner of everything by conquest, and,
more importantly, to establish the potential for taxation. The reverence for “The Re-
cord” is thought to underlie the respect still paid to the official records kept by the
administration and by the courts. Indeed it is not too much of a leap in imagination to
see these royal officials, representatives of the king, the apex of the feudal structure
of the country, becoming judicial officials, royal justices. They were called on a
regular basis for the administrative and, later, judicial purposes.

The idea of a judge on circuit is very familiar. Even in the worst “western” films
an accused person is thrown into jail until the judge visits the town. It was much the
same with the itinerant justices. Whilst it was a reliable and attractive, although ex-
pensive, proposition to have a dispute settled in the royal courts at Westminster, it

was a more realistic proposition to have it settled locally and avoid the bother, ex-
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pense and danger of travel. Thus the royal courts sitting locally became increasingly
popular.

The law applied in these local courts was, obviously, the local customary
law. Gradually, however, by a process of sifting and choosing among varying local
customs found whilst on circuit, the justices, when meeting together at Westminster
( where they were based ), gently moulded together the common law, the law com-
mon to the whole country.

The process was neither simple nor swift, but it seems largely to have been
completed by about 1250 when Henry of Bratton’, or Bracton as he is commonly
called, the first great writer of English law wrote his Treatise on the Laws and Cus-
toms of England °. This very important work created the impression of English law as
a whole body of connected principles. He cited more than 500 cases of the king’s jud-
ges. He was a judge himself, working mostly in Devonshire. From his work it is clear
to see the emergence of the use of the past cases as the authority for the result of the
case in hand. This is broadly called the doctrine of precedent. It is vital to the deve-
lopment of English law today. By this time the king’s courts were the arenas for most
cases of importance (except those involving ecclesiastical disputes). There were few
statutes to hamper the judges. There was little of the pressure of Parliament ( so fami-
liar today ) against the orderly development of the law. There are few local customs
which deviate from the common law. As the royal courts supplanted the local courts
s0 the common law replaced local customs. Their procedure was better. Trial by jury
was developed.

There are few landmark dates, but 1215 is one: the Lateran Council’ then for-
bade the involvement of the clergy in the awful trials by ordeal. Since no representa-
tive of the Almighty to whom the settlement of the question had been submitted was
available , trial by ordeal vanished, to be replaced with trial by jury. The importance
of the local courts was further eroded.

The central royal court at Westminster developed gradually from the administra-
tive function of the Curia Regis. The first was the Court of Exchequer, which e-
merged from the tax department of the Curia as the arena for the settlement of reve-

nue disputes although this jurisdiction was widened by various methods. For example,,
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the court obtained jurisdiction to try cases brought over debts by use of a trick ( pro-
perly called a legal fiction) called quominus. It worked like this: A cannot pay mon-
ey he owes the Exchequer because he has none. However, B owes A money and it is
for this reason that A is less able to pay (quominus means “by which the less” ).
Therefore if the court were to reconcile the dispute over the debt it would be able to
enforce the issue of revenue collection, its proper function. The jurisdictional dis-
tinctions between the common law courts grew very cloudy.

The next to appear was the Court of Common Pleas’, which was basically a
court for the adjudication of civil disputes between individuals. This was created by
Henry III in answer to a promise in Magna Carta (1215) to have a fixed place for
the settlement of “common pleas”.

The third court was called the Court of King’s Bench. It developed from hearings
of both civil and criminal matters within the Curia at meetings “coram rege” (“in
the presence of the king” ). Apart from civil and criminal work the Court of King's
Bench, presumably because of its royal origin, possessed a supervisory jurisdiction
over the procedures used ( although not strictly the decisions taken) in the other
courts.

By the thirteenth century there were problems in these common law courts. The
judges were professional lawyers, whereas before they had been clerics. As lawyers
they seemed more devoted to procedural matters than the development of the law and
its use to achieve justice in the individual cases. So much so that litigants who made
procedural errors had their cases dismissed — whatever the depth of injustice they
had suffered.

More specifically, many potential litigants were unable to bring actions .before
the courts because there was no writ on the Register of Writs to match the claim they
wished to bring. The creation of entirely new writs had been stopped, so novel ac-
tions went unheard. Obviously, to bring an action on the writ closest to the claim
amounted to a procedural error, and a waste of time and, importantly, money.
Furthermore, even if a suitable writ could be found the only remedy available to the
successful plaintiff was damages. The basic common law remedy was, and is, dama-

ges. There were plaintiffs for whom damages, a financial award, were inadequate or



Lesson One The Development of Common Law and Equity .’

unsuitable. The plaintiff wanted his property back, not its monetary value. He wanted
a persistent infringement of his legal rights stopped, not an award of money to com-
pensate for the interference. So for these procedural and substantive reasons there
grew a need for an alternative approach.

In a feudal system with a strong centralized administration, the logical avenue
of complaint about the shortcomings of the mechanisms provided is towards the cen-
tre, to the king. Dissatisfied claimants petitioned the king in person. At first these
petitions were dealt with individually by the king and justice was administered by him
as the “fountain of justice” , despite the rules and procedures of the courts. Naturally
the pressures grew. Equally naturally the work was delegated.

A central figure in the administration, the Curia Regis, was the Chancellor. He
was responsible for the chancery where his clerks issued writs to prospective liti-
gants. He was the logical choice of the official to deal with the petitions about injus-
tice on behalf of the king.

At first these were dealt with at the formal meetings within the Curia. By the
mid-fourteenth century petitions were addressed to the Chancellor alone rather than to
the king or the Curia. In 1474 there was recorded the first case where the Chancellor
issued a decree in his own name rather than in the name of the king. The Court of
Chancery'” had emerged.

Over the years a body of principles developed within this court. This became
known as Equity. It was (and is) not a systematic body of law. It was never intended
to be so. It was only developed as and when the procedure or the substance or the
remedy offered within the common law courts was seen to be inadequate.

As Lord Cowper explained (in Dudley v. Dudley, 1705) .

“Now equity is no part of the law, but a moral virtue, which qualifies, mode-
rates, and reforms the rigor, hardness, and edge of the law, and is a universal
truth; it does also assist the law where it is defective and weak in the constitution
( which is the life of the law) and defends the law from crafty evasions, delusions,
and new subtleties, invented and contrived to evade and delude the common law,
whereby such as have undoubted right are made remediless; and this is the office of

equity, to support and protect the common law from shifts and crafty contrivances a-
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gainst the justice of the law. Equity therefore does not destroy the law, nor create it,
but assist it. ”

So it is today. There is a supplementary system of law called equity. The most
important part of it is the law of trusts. It is no longer necessary to go to a different
kind of court to bring an action on, for example, a trust. The court system was radi-
cally restructured by the Judicature Acts of 1873 — 1875. It is true that the work of
the courts is split amongst them for administrative convenience, but the necessity to
go to court twice for, say, damages as compensation for an infringement of legal
rights in the past (common law court) and then an injunction to prevent repetition in
the future ( court of equity) has gone. The administration of the two systems — the
mainstream common law and the supplementary tributary equity — has been merged ,
although the systems themselves remain separate.

It follows that if a plaintiff is seeking a remedy which lies in the traditional juris-
diction of equity — say an injunction to prevent unlawful behavior in the future, or a
decree of specific performance whereby the court will instruct an uncooperative party
to a contract to perform his side of the bargain — then that plaintiff must satisfy the
same standards which were required by the Chancellor back in the fourteenth centu-
ry. The award of an equitable remedy lies in the discretion of the court. On the other
hand the award of damages in an action based on principles of common law is auto-
matic. The successful plaintiff must get damages if he proves his case (although the
amount of money, called the “quantum” is for the court to decide).

These standards required by the Chancellor included the fact that the petitioner
must have come “with clean hands”. This means that a petition based on unfairness
and injustice by the defendant could not be brought by a plaintiff who himself had ac-
ted unfairly or unjustly. Consider, for example, the plaintiff in the case Overton
v. Bannister (1844 ). Here a minor was entitled to benefit from a trust on attaining
full age. She masqueraded herself as having done so, and the trustees paid up. Later
when she really did come of age she sued them, asking to be paid again. She could
prove her real age. The striet construction of the trust documents might have indicated
that she had a right to be paid. However the case concerned the law of trusts, a part

of the law of equity developed by the Court of Chancery over the centuries on the ba-
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sis of justice, fairness and good conscience. Naturally the plaintiff lost.

Another centrally important feature, or maxim, of equity is “delay defeats eq-
uity”. The complaint is of unfairness and injustice and the petition is for a remedy. It
is not surprising, then, that the court would (and will) refuse to award an equita-
ble remedy if the plaintiff has delayed making his application. As Lord Camden said
Lin Smith v. Clay (1767) ] .

“A court of equity has always refused its aid to stale demands when a party has
slept upon his rights and acquiesced for a great length of time. Nothing can call forth
this court into activity but conscience, good faith and reasonable diligence. ”

In the early days the Court of Chancery acted in inconsistent ways, case by
case, each on its merits. Indeed the Chancellor’s judgment of fairness and justice
varied as between successive holders of the office. So much so that one of the greatest
English historical scholars, John Selden (who lived from 1584 to 1654 ), wrote;
“Equity is a roguish thing, for it varies with the length of the Chancellor’s foot. ”

It would be a mistake to regard equity today as being anything haphazard. It is
rooted in a sense of natural justice, but it is staked and fixed by the doctrine of
precedent and by the laws of evidence and procedure to the same extent as the com-
mon law. It is, however, still true to say that whereas the occasion upon which an
equitable remedy can be sought is settled, its actual award is still at the discretion of

the court.

) Words and Expressions

curia n. a judicial tribunal held in the sovereign’s palace; a royal court [ %]
FEkE, RREE

apex n. the highest point T i

mould v. form in clay, wax, etc; make something, usually for a specific

function ¥81%&

deviate v. turn aside from a course or way; or depart, as from a norm, pur-

pose, or subject; stray &, &
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revenue n. government income due to taxation Ui

adjudication n. (Dthe legal process of resolving a dispute; the process of judi-
cially deci&ing a case. HHH; H ¥ Qjudgment Hlk; FHiE

writ n. a formal written order issued by a body with administrative or judicial ju-
risdiction T2 ; 24K

claimant n. one that asserts a right or title J5i45; Z&EA; KA

tributary n. a stream or river that flows into a main stem (or parent) river or a
lake i

minor 7. a person who has not reached full legal age; a child or juvenile. #A{
EYN

masquerade v. pretend to be someone or something; disguise oneself {3

maxim 7. a saying that is widely accepted on its own merits £ 5

acquiesce v. to consent or comply passively or without protest #RiA, ZRi%F

roguish a. dishonest or unprincipled; mischievous or arch ¥ FZ 8§87 5 [#Y

haphazard a. marked by great carelessness; dependent upon or characterized

by chance JCit¥I(Y, BEEM, HAMEEH

1. the Hundred Court & " X %, BF KRB 2 &4 E - Fadb H%
RIWNAETEN -—RATKALR, PRTATLOHL, BPREFRERE
E,%ﬁﬁi%iﬁoﬁFEiEE—ﬁﬁk%ﬁﬁﬁﬁ,*ﬂ%%3§4
BFE—K, FENEH-—MAIEMOREES, 1867 F, BFXZEEHE
g (ZF#% k%) (County Court Act) Elk.

2.Henry I TF| —{f, T —# (1133-1189 ) EHEE=EE (1154 -
1189 ), FA_HAHZGEM AW ETERREZBRALTEXROMKEE, LM
BRAEMEREEA, FettxtaxwEH#TTRE, KT HFRFREF.

3. the “Doomsday Book™ (K H % #| %), 3 T gk it —t 5 16 B 1 %6 ¥ &4
—RXTERZMFRAWFEETLR, AFTREEREEE, ZHAEEE
HMEWEFHEEEIAHLERHE L6 E B AN, LUE A 4 Jos A 3R 4
K. ZHEM - EAHEFTN LA EARAL, EAEENERM
MELH, EXRRNARE, FUXKRAEIT+27%, KRB FH, &
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Bho. (REFHHFE) 1081 FHth4mtl, 1086 £k, 2 AWH, CHA
YRR LINEERR AR, HPEHNOM BRI AESFNFEINRL
K

4. William I g B — 5 4E AR # Bk g — 1 (William I, the Conqueror) , 7F
b Ak 2 0y B — 1t (William T of England) fi# 8 & 89 & % — # (William
Il of Normandy) . 1035 fF R # S 4015 F R A B . BT 1066 F EF N\ Z #
B2, HERERLZENL, KR RF LK EMMR (Norman Conquest) , 7 Mt
Gibetl, #E—FZHEXARERERE, AARZFHARHNRSF
EETRANEH.

5. Henry of Bratton # 3£ % % (1210 -1268 4£), #E X 4 %%, ¥ T
1247 4 F 1250 540 1253 4£ % 1257 FHEMALWNEE (WAL N ABREE
E R &) 1257 FRKE, M4 SEAEF EZE R4 (judicial commissions)
"R, HEETWAFTF = (1216-1272 F) HHHEEEZXETI8F, ¥
REATFERT L%, 24 (FEXHREEERR G |/) (Bracton on the
Laws and Customs of England) — 4 ,

6. Treatise on the Laws and Customs of England (i 34 2 £ #5351 %) .
XREHELEFRMETLY (Bracton) HEMEH, kofih, EHEEE
HEWE KRG AR, ZHHF W, #e2 (F W. Maitland) #& K “%
E ¥ 2d 4 (the crown and flower of English jurisprudence)” ,

7. Lateran Council fr4F i N4, AT £ I8 HLHE, FEHLEF T
HHHFTHEREELS WA —RRELW. EAFTELWUHFHEE XY
FhfomRE T ONEE LE,

8. the Court of Common Pleas | # | 2 xR #F i, RifFE, $H#EE
FRNEE, 85 S22 AEREEN AP REE—FIEHXE (Court of
King’s Bench) . 2 £ K F £ (Court of Common Pleas) #1 k% E % ( Court
of Chancery) =z —, %% 12 # 4 & & K # 8 2 (curia regis) F 45 H
kX, TEITHEERsIWEE, EXRFZERERT KL HE (Palace of
Westminster) ., Z=ERB THANGFAZE, B 1 LA AR EEMS LB EEE
M. ZHET 1875 £ NE %% (High Court of Justice) ,

9. Magna Carta ( 75 #: Magna Charta 2 Great Charter) ( K% FE), #fE %
EE#4% (King John) ZHBMTHET T 1215 F6 A 15 B £ EHE

—
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(Runnymede) % & WRIEAR 8 b foBoib A 0 EZ M XH, BHAADER
ZEZHERNEG, AEE£3 X, FELABITHA. HEERAEESH
StLUp — AN ENHSAZNEE LA TARER, e ZRRNAE
L, HRAELSRARKRE, 2RAS B Hf MR KE, EHRH
FBLWATLTENE, AEENEHHEARMAETHAGKLAATRE R
BEHHNEEES N WAEZERREBRRELAEZFHS, THBELER
W, WHE AEUFRKENE, EFAEAETEALE, FHEEEL ZHF
AT, 0 F 131 B4R 4 33 2 W T 2T AMAI A E
10. Court of Chancery f# ¥ t, AKX EHE. AHEERZER ZMRAR L
Wb, XEISHLAME T ZNEATEN PR G LB EE R T8
#Bt, B XMF (chancery) KB (chancellor) B A& ERHE “AFIEX"
B, #EABERAFARACENREREH, UARAFEEH LR, H
WNEFRE B LG HE, R\ 18D EM 18 FLEMAHERAL %,
FrERSEAERAH, HBER B E%EEK T% 4 Court of Chancery 171#,
RAAFEAKXEWT . T, B, KB~ FHREFFL,

O Exercises

I. Answer the following questions according to the text.

1. Why is common law so called?

2. What is the relationship between customary law and common law?

3. Why did dissatisfied claimants petition the king in person?

4. What is the relationship between common law and equity?

5. What are the main features of equity?

6. Under what circumstances would equitable remedy be granted?

IL. Choose the most appropriate words to complete the following sen-
tences.

1. Britain is in the process of incorporating the European on Human
Rights into domestic law which will enable people to take human rights cases
through the courts in Britain.

A. reconciliation B. contract C. agreement D. convention

2. It is presumed that a United Kingdom statute is consistent with the law of the

10 =——
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European Union unless and unul it is by a court to be inconsistent.
A. declared B. claimed C. pled D. denounced
3. If the court does not have territorial or personal __over a crime,

there are two other circumstances in which the ICC can exercise limited jurisdiction
on a case by case basis.

A. power B. right C. jurisdiction D. trial

4. Common law is that law which from rules developed by the Eng-
lish royal courts principally to bolster a robust administrative system and to safeguard
the royal revenues, as well as from custom and commonly-accepted practice during
the early years of the Norman Conquest.

A. revolved B. evolved C. was resulted D. involved

5. "Equity” was a system parallel to the Common Law. Equity in the current
sense is the body of law applied where there is no under common law; the
effort by courts to bring justice in circumstances not otherwise covered by rules of
law. The term comes from the Latin for “fair” or “even”, meaning just, impartial,
and fair.

A. injunction B. sanction C. damages D. relief

6. The civil law way involves a judge referring to ( and being compliant with )

principles prescribed in advance, whereas the common law approach

tends to have judges focusing on the facts of the particular case in the effort to arrive
at a fair and equitable outcome for litigants.

A. statutory B. customary C. legislative D. practical

7. The court of second instance held that the Appellant infringed upon the
Appellee’s copyright of the software involved in the case and the compensation a-
mount determined in the first instance is correct, thus it the appeal and af-
firmed the original judgment.

A. dismissed B. denied C. supplanted D. discharged

8. When a law court must decide a case, unless specific legislation applies to the
issue, the court must look at past cases for guidance. This is called “ precedent”.
The common law applies only to civil cases. In criminal cases, a person cannot be

of a crime unless they have broken a specific law as passed by a legislative

11



