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L [A] % ¥ (Tus Romanum Commune)

ZFEARANE L TR LR, e, PSR Y 5 ARMIE"
(iura populi Romani ) 48 FRAA AL . FERL T eh , jura (35 ) & ius (198 BOE L. ff
MEBEARRFESEEEMNEE, FXERNED, 2P SRR 6T, AT
Wit AR 1 2[R 2" (multa iura communia) , B) % 5 A\ 55MF AT LA B 5 £
AR L) ER SEIRZ S, ATLA £ B3 (ius Quiritium) (“45 B N
B D N EFRE) kL 48 2 DRI E R EE R, LA X 5 T BEAF A4 i 2 3L R
oo “Z4HAFEL PR RS B T Rk (ius civile) PO R A O W f—HUR,
=33 (AR (R A ST FE R A JE R 2 B (20 fy geaf A n IR . 41 R

« BRAPOH—KELEHE.

o G IR GEE R R, B O KR
(1) [HWPD)PEDY (2 X5)3,29,108,

(2) D1,2.2.4.



EFHAEIRA - A R PR, O B 5 AR+ F, A6 A A
RILFEAARA A SRk ) AMERIA, i Sk A K AI6 5 #F e FEar & i
FEEAREIE b AR 5 0 (B M SR AR S ) ) A AR (B2 B0 7 A TR e al(lR T
AR HABTE AR LA B LA IR L4 FET REZ A0, A “ A H " —R
FIE T By BB IE T R m A H A9k L5 Bl B 2 R T W R R K
3¢ R (ius gentium) , 7 Ry SRS 7E A A AL ) B AR B PESERE 2 A A
R L0 FE Rk 240, AMITEHA e —Fh S 78 AR IR 2 69— 01309
Fir 3 A B SR (dus naturale) 77 [G]isF, 8 7 76— F il FH 1 4% BOR 18] ¢ & (19 Bt 42
$2H1TET (lus fetiale) (B ZE4% AR —F R RIAMAK) o LSRN X S ZREPE R RLIEH 3%
FE—E I B W 568 2, i T B PR Rk i e & L8

1E3 a2y, FEAMTARR, AR MK GBS BRI T TR, X1
AL ] R 1 38 < il 0 15 5 A A T 400 4 22 (] R i T A R A, DA 4 A
P18 T (e IR A R) B ST o B B X —, R B
— AR 4 AR TG B S B k7 (lus Romanum ) |, % 8RR 4EFF H.
AT XM R B SOH M 1 i T R . XA B BOE 2K i 25 I B AT I BR i 1 A
3 HIE A 2R, R — AR E SRR X A AW R B R A B B kT
BIF I AE 6 e i+ T e nt i & B ok LR % o k" —— SRR T A A ik 384
[RIB A2 BB 1AM X — i B mE : fir 3 A B2 LW DL B TR,
“HLRIS LR WA P ERRITE &, EAFEEP,CPEHANTX-RIEHEE +
WMTERMERMUAR, XRVMITEMNE FX —EE#EKR, X — K F b HAb g
EEin) &

ORI A B A BB AL BOA S R AR 5, TSR, < kR W T
RN T A 9 N ARSI T , 8 R v 7 b ko b T A 28, B T A ) ) R e R 75
FKHAACKE . E—T4E, 30T UIE T4 205 K095 ar A 87 ik 28 ohoi il 32 3 4
B, R AI 25 R REM L (AP ST iEsh) (BUA R (ki E K #Ar)
PLEAE 2K R (BTGB 8 Ay A b EfEGE ) S84 23 K A AR B9 AEAR,
B AR RS T IO I T LA T AT R 2 v A e R B LA A Sk AR [ vk
B SEME TN A C A (AR R RS B EM95Z) . X7l %
gk RIRAE AR L L DA K H O Rk 8 I RERE 1S AR SE & R —Fh T B, 5%

(3) ZE4E (P 4)33,32,4-6; WpEHT - ARWNT: (BT ZR)16,13,
(4) D.1,1,7pr.; Gai. 1,25 ). 1,2,3.

(5) 170

(6) 1,1,8.

(7) I3

(8) 1224085 D1 2239,

ve e
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FIEIET HAR o ANSILIR8E ™" 1 €, A o 25 Fof i) J8E 22 3% #9932 &2 s RO 432 o (e
5%, S5 T RFAR AR IS 0 — 22 458 3% Sk 5 7 b HE O R % TR e A I A K 4
R, SRR TR 2 ) i A4 T R

B Tk Z ( Sistema giuridico romanistico)

% Tk i) R R I RN AR B M8 i — AR R T, RV & IR o B A AR S L
T by AFEAET S R IE T TR 6 RHE A R — A

BORA AT LU AN T P AN J7 T4 30 ok — 2+ = 3REE) O Tl F i #5500
i B A OO T OB R AR R R 2 b TR R E R ER S
N TE AR ) FEE ™ (o L AR 8 T A8 BT A [ £ 15 TR 28 FEARL ] f , 3oF 3 FH T b A 2 e
EATAC O) o XFRA PR b SRR R AR T LUA AL, I 3h HA  A&
JRCh— AR o i S AN B R 8 R O | o 2 LA Bk S, X E AT S —— R X
BRI A B R i —— 8 W ] — b BT A A9 A (5 BT AR 2 B N $R 9 R
FAN, WRBA ARG e BEAR B35 197 55 (K A1

VR ZR 7R I (8] A0 2 ) b 60 R M AR T B G AR B b Y i B P, R R4S L R
Jo——— Bt 53 o B A A B B, SR T 9 R A A2 % - SCREAR (potesta) , BT
XX FEBE N B FLEEAT WA PO B — R R A O B 3 RE U2) AR A AT R AT
5 s B B SRAFAE XA LA B SRR  8 E CR  5F 38 h 0 {5 3L (fides) 5 AR
(bona fides) ;“ A7 #” ( proprieta ) 5 B ify &[] {4 i) ) & —— T A BUA ¥ FE LW, 9F L
FFF A AR LI 7 B 5 o S BECRA N I 3 5 Xk e A A N T SR 75 5 5 R At & A
GEOME, A Do T RIGE A0 T4k SR AT LA K O o HE 1V A2 2 20 A BRI B, AR 2 B
F14 32 B AR A S0 £ PR R A PR A T s (LRI I, 5 HE ) B A B, o (il e
) HE B BB S I 2 AR AR AR | S A (13

X Oy A M T A A A R T T VR 2 AR TR B 7 st B B, HOR K 4R TR 2
RE I TTHR , 2250 T AR 26 7 07 32 S A 0 S T 5K, AT 43 24 O 2 1 —
REpEREREIFH LR,

(9) ZE4AF5$)3,31,7,

(10) (+=RE)BAESE %

(11) D.1,1,1pr.; D.2,2.

[12) Cic. de Orat. , 2,167;G. Lobrano, Pater et filius eadem persona, Milano, 1984 | 71 ss.
sy DS



TRZ RS HADBOR I RR B 25, EATH 2 A, IF (80 B —E # (KL R
R ) R e DM PR B 22 TR B

EH S D AT BT RS TR T R AR IE AT 3
b PR, BRI AE B R S e RO R L B REAR S & MG R BUE IR L
el % O A — P R T R E T EEE AN BRI . k2P 5, 28X
TRFRMB 574 Tz 2R 0 B BE A SE PR o RN, IE MR SO , i A
BB B 1k 1 S 0 g R ] 140

% B AR R 2 A BRSBTS T R By — B T ——E i BT AT
T, U I FG s R —— A P JE A Ok BB G B 5T R B AR AR A
S5 FREAR MRS B RS T A ] S OIRED ) ARRL AR 4P

AFUCE Dk AL Rk ) T4 , 22 T0RE R 75 1 HEAT Ik o X3 i T B Al A, IF LA
O AR T RN 0 B I SCRE IR T — A B R, — 5 T, O B A X b o
BN, 73— 7T, Tt R B0 B MR R & LRI XM FE R, IR
Y2 fig, WIAPA B X LECFE MM N A7 OOR IR . 2 Tk W BE X Tk 2
WFFET & EEARBAEPIN T H— , W R P G AR S G H R A
Flis o EBOFAERIFNE ERERIIRE -, AR BAEMME 2L R AR
(I e s A A AR [ . 762 Bk 2R T Y B, 3 P O T 2 284 TR AT 93 32
XA T E AP DA PR RAE AR, KL R ST
FEX A AT A I XA EIE /) 58

B FRATTHE 2011 AEIL[RIZE I A — K [ B2 U i SCE——TRIET i 2R B 5 A ]
I 3R Bk 2 K 2 18] SR 938 W55 0 i —— A S R AR 55— A, AR B i — T VP A7 A
M ERIARG o [FIEE, BATTIT AR B ¥ B BEAR = A T [ — 2 Sk & AR FRAT (7
X)) BB T 2257 (B AES — iRl 2 E——IL Rl vk R kg JL R
AE” CFERMEE" R RN EERITETR 5 692 5 PAATERR IR 1

X SRR IKRIORE / SR F ARIES .

2011 4F PR DU SRR B D gt 5 X P I - R iR, T HAS Bl 2
A X VA T ARAR (9 R

“AGHL" (tradizione) : traditio TERL T 8 482 FEHE TN, M W3S A0 , BT AT
BB ¥ 2 432 3 Z N s tradizione 15 R bt B AT H 30fk R 2 15 2560 A —
et n — RN LML R L RMEE ., AR S52RGA7E R, MM
B KY A IE , Frh B 5 ARSI R AR AR WA Oy 18] s A 5 5 B T ik DA 5 A
D LW RS W BRESS &  SRAR R 2 50 DL R Z o EFI MR S0 O T B R . (B SR
ST R A AR A B i) 22 4« R A SO AR B A B I B S 5 78 2 B kv X —

(14) Cic, pro Caecina 33 ,95.
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LA AIER R TR ML 2 e R 6 T ICE WP A TTHT S a2 i+ =R%K)
AR, B OO R T JCTE R R, TR A, ZE BT 8 vh, IR (prin-
cipio) & i K E P HOF S R R IR —F 4o IR — A B A WE L —
B SUREEMIFR 5 —E & U2 WA AR EER . P D58 T A B HK
KANHH, AR A v R R e 7R 1] A R HBOR ARk, 2 ] — T T AR £
R

Wit ZE 4, B AE DY 23 SRR AR HE SR B O 5 op [t A A — SB[l 50 1E , AR E
LR R A AR B A B A

WG SCFICER, B 5 5 b [ 6 & AT LA o AR 91 3 A AR R AR
AR WU E R RATATRE 2 M), RBAAAE " B R 7 76 b B BU K =1
ZAEM AR NEED FRU KR L2 5, BT A UCE NS A B o 55 3 1 £ i)
2 IE SCRIBE R RIS, %) TR 3 SRR B 58 AR R A= S 5 /) 5 3
R (LTFHERM X)) H 1 3K,2007 SR8/~ +-E K" 78 Z AT AL A2 2 3L BEE Ak
35 R 55 B SERE BRI T AE D R EIR ) 5y . FERATEE R, S E AR
7R R ETEARIE AT L 1 AR R I AR B2k A AR, (B AN AR D S vk 3 I A ZURR A 3 1
Hai o

EWFTCT RS R R R T 5 L R RN R E#e 8 Z , X%
FRAEA, B W RV E A FTERE Bz —.
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% Bk 5 LR ) SR (%)

ks

EHEEETAETIBMARGEW, KRBT TiEr—RRZH ER%EL
JEHUTHE T N BRIC  75 1 A0 ABORE R B 0, Tl 9 A o A Y e I A T A
14,701 B AE G BRAR L3 H i — SC WA 0 ] 2 BT ) A 22 P B A ol U HOR T R
BRIVE R —, B P R IR, L R U S I AR, BR4E e
XA A RILAE E ; SRR T I TR O — R S 2
B (2 RIERI L% AR EOUF SRR R Z G P & P4, RAZHRER
DR B RN A ) S 55 BE RSN RS DI S 5 5 T R R |

AR, 2 5 HOH 8k R A B, U 3 R S, SR TR TR T v i 22 Bk

I O A A BB S B K B Bk R T O AT

(1) (48] 554E )R : GRS AR Ar) , 3 i, oo [ 2 3 AL 2001 42 RS, 58 11 BT,

(2) [#8]5FBURS (2 Ok HI0E SEOME: A REEEL) , WHSEE, JLRUA 2 iRAtE 2009 4
i, 55 16 5L,

F o SHEZENXUCIZ(REF) 1



I 308 v B E L[R]3 (ius commune )03 ) A& 45 ifil & & AUIR T2 Sk, S5 oSk
B2 1 A 45 1 B (ratio scripta) B9 % Tk . BRYHACHE A% Shik M3 mli A X Fp ek A 4¢
—E, B 18 {40 A B %) o 25 %652 Bl T BU AW , AR HLBOE AR i 3k [ s R g JF R I
BT T, WA BB R S R R A AL, BEE MR, S h E R, AL F
BB BB T EMAEG — 2 s LA Sk B A IE U4 TE SRR UK |,
Skt 7 3 R 2 L B R A S SRR A Rl FH L T3 jus commune” — ] 4 2L [R] 15 B A
Rk i 2 55 AR FERE TR 5 7E 7] 2 I R 2 T, o A TR RO 32k B i 2 Rl vh AL T
oy FI AL [R) H: (ius commune) , DA B AE I BERE 8 Bl 22 J8 A Ao B ) — M i o (5 )
O ASHEAR S0, RE AR 25 5 B 22 [A) 28 OC T B 05 N, Ak ol A/ A
A 3 B4 A flivk R 2 A Rl AR A0 2 Dk . R, WSRO ARAE R R R S
FrE i, FATRRLZPE S, LAMEAGE A TR i 2RI AT M4 60 i R 2 b i

I EAMERNY DR E MY D H SR, REEA 1902 45Ukt Hif 5 2
B AR E % Tk LA B 3 ) 15 A% 40 Ak 3 S A o 0 3 0 31 A R A i B 1) —
XFEENE, RABREANE , E— LR TEL AR $, LFRH P 5kiEs
FErE W] 5 v [ vk R AR R TER A R L S h E AR S R AR H A Rk AZ S
BOLanfar? o E R AT B Ik BAR R A B B SR 7 B X P Tk AL ]
AR B O FAAERE SR R M A5 1T 1 B R T4, [0 25 b AR AR A 4 () Rl 1R Ay

BATAR AR D7 L WAL P Dk 53R A7 T H M B & o sctkiciz z 9,
ERFABRBEES SR CICIZO AR 2, EEBERNY Dk 53k FE%
EEBENEREZ AN L OEEER, XM P kS Lk Sckid 12 =

(3) HLT3C ius commune Y, jus commune (EFR 8 H GF 038 B 2L B 8, & DA T3 R P
i# % (common law ) , J5RKRGAE 5 , 7607 8 _AFHE 12 20 % 09k S 4f SOk JORT R 2% 18 HHE42 SRk
SR 1a] , L2 T R vk O B, 7 R B EL A SR R A Mk Rk A . S LR 46 ) B Wikipedia A9 jus
commune” i 4% , http; //en. wikipedia. org/wiki/Jus_commune . R %3 B 50 A0 A9 AR IS 0L 3 1 H.
JAA/RE 2y - HOE B D AR, MRE I, RAPIFT A L2 ) 1996 4555 1 3],

(4] TERRM , {5 7T 22 I, Reinhard Zimmermann , “Roman Law and the Harmonization of Private
Law in Europe” , in Towards a European Civil Code, 4th ed. , Arthur Hartkamp et al. , eds. , Kluwer Law Inter-
national , 2011, fEHI3E , A #F IR MAE R L E ik Cius commune) BIRLT FWBX—EE AR P Sk Rt 7
05 Bl A AR S 0, T A Ay R e TR B R Y % Tk, N Ok A E A B — S ST IE A4 T 3E M
AR s R AR A [ bRk B (09 )2 1, T EL 2 AE Ak Be iy 2 m S 2E . 2000 A IR R 4R L - ]
PEYT - ok VERBLT EM AR P G — R R A P Dk X sk RO R TER R L [ H
B2 - B (¥ 5k - PEESREEAE—ARGHZBF5) , o EEBE RS R 2001 4
hiz

(5) ZW[ME]PIRK - FESRIR B 0 P 27 T X WO K B ks B RO i ™, A felt e , 8 ( Hh E 1k
BEPFE) 1998 455 1 . SCF R ik B RS R b i Ay GORE A, T S 00 [ i ] RMEH/R - BRI - T3 -
BRI B AL R E P e ——& ORI BREE™  5RAT %, #5225 1999 455 4 1.
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R ER , MBS AT LML 2L & M f% 5 2, T B T WL iE 12 B R el
XA S o IERAEXA A BE SIS W E R R op , Wi K% Tk RS
O (P Bk S FEE) BRI EARE XA L BB H R, ROTREE" RAOTA R 1
7] R, A X A TR I R A T R R

— B ik IR A H e A

Hifi] - S207% (Jan Assmann) B85 SCAGICAZ BN, SCAGIEAZ 2 — A SR R HE
&, BRI — S B B HEAR AR AT A2 B 9 RR, AR TE R E AT B AL
ZE PR IRB A AR . SUICIZ R RAT RHR G A BT, — AR X Fh A
PEAF IR CT A C B AR FF A RN . B Sk S L R vk i SO e A2 T
HEAYRITR A RRA R L, BUR “ FRATRE” AT RME” A2 MIBWATHK” 2 M
FATAME” IR, HBAL” FERIIR 5 TROE e ik P Dk Sk R B & 3L R AR
ARIER. fEdERVFSRE R, AP Dk 5 FRE2E LA CRBAERRM
FRoRvE B R E LA X R RN B 2R R L

FNX LN AL BE AR T RITOBIIEN R, 1 H, A A SFH S HREE
JE . P b B G RRERL =2, B SO B SRR BT ETR
i RE RS, AR AR A2 5O A M . RS , — A2 AR SE S, 12
JH-5 AR 3 FRE R B 0 85, B S T2 Dk Ui SOk Z L, B3 T R A 24
A WAl TR P ik, IERMKEEND kAL 48 IR BUR B9Rs # 1 i, k22 50
SEARHR R R I BOREER” I R BOA R R R E R AR A, 7RSSR
B AT FEA S, ERIE AT M ER B AR5, B Dk SRk F & b E
HrikiE A C AL

Z BAFIEIZTE SR i8] B B 057

SCATEAZ B R e 8 A L S B A BT 5 A 180 LT A S P B SOA 3R 5
BRAL MRS 4 HFELE . HFEEE P RAICAZA IR E & 5, AR
(8] T o P2 S ICAZ ARG T AW K it 257 o SRF 0 B 2 1 2L BBl 5 2 WL i Sk

FOESHEZENXWCIZ(KEF) 3



FF5 BRI A R IR B , BCR0E i SCAAT S8 4L [ AL B ie A2 w2 S Akidiz .

SCARTEAZ PR A S A UL B 400 R SCAR 5 SR AR T SR # , DR, b G T
KA I EAMKHKE T H A0 P38 S B, SO G B R U A 06 (9 B
BT SCRAC L — AR I AR A T £ 0 AR A, S ST S (SO G L A R
DU A 22 W (BRI TR | HoBe ARy ) i3 B AE L 7 i s S0A R &l E R
SECAZIB S IR T BRI A B, FE B R 382 AR B I B R . 3C
T S RS S A LA B A Ak, S o R R A SCAE B A B A 22 30 7 (i
Pl 45 B 4 2 ik 5 [ vk SR ) T AT P B ) SE R AR A

— 7l 5 R A DR RE B ) SCARAZ R TR TR SR Sl N
WS BOP AR B TEAL, 5 i 8% DI B R W Dk R TS L i, Y
Ehik 5L RE AT T R 24 H Z B2 A4S LIHLA AL I 52 , B B i 5 3 ) ik e feic
LR AL B FEEBA R Z PR SRR, TER T % Dk 54 0E B i cfkicie
SR ] 6 B 0 67 0, FRATTII R K2 B Tk R WP b Ok 2 R I8 e 48 BURT i SCHF
ML B3T3 % T IPE R 2 Th ik 5 3 1] ok SCHR I 3 08 ROV S AE LIEIR i 9 2% 5
AR A WA L ARSI 25 Sk SRR U2 i Ll AL id

(2 Tk 5Lk ) Jo ok A B[] 3 825 05 ™ o) M JF IS R 808 o A0 B Thik S5 3t
[ 22 E BB B 0 B, B3O T & L B0 SR s 22 a] 9 LS8 0K, B0
TR I LERAEF, B0 TS E R Z 5 5 T . 26 LA X%
LS AR BB W R ATt T, B A TG ; & TR % ik Z A

12 7 P L RRE Z 5T N P S H H Sk R Ay SR T R MR Z WS, LR
ATEM

= eI E iU B B3 ARRE B

SAGCAZ IR SR AR T, B A A A2 AT LU E AR S R A7 ok 25, 8 F ORI AR 7
R AU 2 7E R S AR P RE R A RO R VU . MR iCIZ R
BT RXANCHESR , FE AL 12 RE T 8 M AZ 2 A LA 2 07 g R  wkdhak Hok
AR TR MHESR . X HEZR(ESE L MIAZ i REBE AT [MIZ 212, FE L8 W B 1
“AREREATRMZA L AIER 2" BAT AR E

SCAeCAZa o FAR i A AR A R, B RIS B B RRIR R T — SR
SRR, B, A RIE AT A RIE X R R BRI SO gAY
HRFE A — A SRR X SO AZ BT 1A A s FE R, Ak Az i BLSE i

4 PDOEEHEER BAHE



AT EX R, B YfURRAIE A CHELEBAZWLNICIZESR, RTFEACH
PR o

QIR U SARTEAZ A AR I TG ¥ , B R T — A MR Ak 0 75 WA 1, S5 Ak i
HESEXER, SFYLRSLICILIE SR, BRI W EEMHMAEE L O
NG P RE R TT o X AR X OB T E AERE R A RIE SR S 0rATF
(A7 RAE BEA T AR AE

HME, R FATBEFEXT R SIS WL 85 B 1 kA& 38 & HLH L4 1
Z R AR B0 o FRATIHE B 03 B Ak S5 A AR 7 i ) 1 R, RN S kig Az
AT R %8 R BIIRAT R B B« BAE R P ik 5 3L 6] i Sk ic A2 R 805 1Y
FATIX BRI FAREITEHE, AR BIFRATT B B b 1y sk VA 855 ; FBLAE X 3R T 52 %0 B i
B JERE R A T A4 BOBIRAT B SN R ST R M R LR R AE T BRI
Yii o FEXAE—AANWS R R F b, FeAT S0 R AR DK A S BT SRS S A &
A PREEF , DA T B AR AT B 5 5 % Sh ik AL ]k SOk i L IE &, B B AE TR
i ACR 2 S R 2 Dk .

FEN L EAEMERA L TRW RE XS, ERkEE Pk E AT
# ALK BGE E T Lk E RN REHN, A2 5P S
R LR E Z A KOS S X Sk 2 5 A AW EL B A BIA 1) R A ST . kAt T
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