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Abstract

In this book, from the dimension of the relationship between the
jurisdiction power and administrative power,. the major controversies which
are fundamental , critical and connecting in Administrative Procedure Law
are under study through theoretical analysis and empirical research, so as
to provide reference for further improvement of our country’s Administrative
Procedure Law. The main research conclusion are as follows :

1. The purpose of “ supervision” of Administrative Procedure Law
has its independence. The establishment of “ dispute resolution” purpose
in the Administrative Procedure Law lays the groundwork for the estab-
lishment of the relevant dispute resolution mechanism. Introducing the
purpose “ to safeguard the unification of the legal system” reflects the
requirements of judicial restraint, helps to solve the conflicts of admin-
istrative legislation, and strengthens the function of maintaining objec-
tive legal order.

2. The recognition of the uniqueness of public law is the basis of the
establishment and operation for administrative court. The establishment of
the administrative court helps to achieve the unity of independence and
professionalism in administrative trial.

3. “ Administrative dispute” shall be used as the general standard
for the scope of accepting cases in administrative litigation. Part of
abstract administrative actions and internal administrative actions shall be
incorporated in the scope of accepting cases of administrative litigation. Final

administrative ruling should not exclude judicial review. In the judicial
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practice, the establishment of presumption of reviewability, complex
review procedure, and case-filing register system help to solve the
difficulties for placing a case on file.

4. In the relationship between the administrative reconsideration
and administrative litigation, free choice pattern should be insisted on,
in which the preposition of administrative reconsideration is an
exception. Building the system of administrative dissent is helpful to the
connection between administrative relief and judicial relief. In certain
circumstances , the court should accept the private party’s sue without
the restrict of the preposition of administrative reconsideration for the
sake of private party’s right.

5. Administrative Procedure Law should establish the principle of
substantial legitimacy review. According to the reality of our country,
the proportionality principle, the principle of equality, the principle of
legitimate expectation, and the principle of due process shall be used
as the review standard of obvious inappropriateness by the administrative
agency. B

6. Judgment of maintainance shall be repealed , and rejected petition
judgment can assume its function and make up for its lack of flexibility.
The applicable range and conditions of judgment for conducting again,
judgement of alternation, and judgment for performance in the Administrative
Procedure Law shall be further defined. Sue should have the effectiveness
of stopping the execution. In the Administrative Procedure Law, the admi-
ssibility of reconciliation should be admitted.

Keywords : judicial power; administrative power; relationship;

Administrative Procedure Law ; major controversy
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