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| Abstract -

Legislation and enforcement of laws are fundamental to constructing the rule of law
in a given country. Legislation has always been the main strategy behind constructing the
rule of law in China, which has made remarkable achievements. The most pressing
problem, however, concerning the construction of a country’s rule of law is that existing
legislation is adequate for the task, but its enforcement is far from satisfactory. The vi-
tality of law lies in its enforcement, and the judiciary system is the last line of defense
for the enforcement of the law. We should therefore switch from a legislation-centered fo-
cus to a judiciary-centered one and improve the judicial precedent system in order to
construct a rule of law in China.

A judicial precedent system regulates the selection, issuance, content, validity,
citation and overrule of the judicial precedent of a given country or region. It is the natu-
ral choice for human society to inherit law or fill in gaps in the law to a certain degree in
terms of developing a system of judicial precedent. It can therefore be inferred that all
countries have judicial precedents, or certain forms of judicial precedent systems. Mo-
dern judicial precedent systems assume the functions of unifying the application of the
law and regulating a judge’s discretion, which is a valid guarantee of judicial justice and
judicial authority. It is inevitable, as human society begins to establish the rule of law,
for society to rely on judicial precedent to make up for shortages of legislation about judi-
cial application.

The legal system in common law countries is based on case law, and case law is
the basic legal source. Legal systems start from case law and then proceed to a combina-
tion of case law and statute law. While the legal system in civil law countries is based on
statute law, precedent also depends on statute law and is therefore an indispensable
supplement to it. Civil law countries start from statute law and then proceed to a combi-

nation of statute law and case law. Common law systems and civil law systems are be-
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coming more integrated over time, reaching a balance between statute law and a prece-
dent system. This path of development reflects the general principle of the development
of the rule of law in human society, which can be referenced to improve the judicial
precedent system in China.

Precedent existed in ancient China from a point of view of utilitarian analysis even
though China had a traditional society dominated by decrees and regulations. Precedents
depended on code, and therefore on primacy, development, maturity and abla-
tion. Traditional precedents emerged in China when legislative techniques and statute
law, whose functions were to create legal rules and strengthen the validity of these
rules, fell behind. There were some problems during the application of precedents in
ancient times, such as a lack of restrictions on the use of precedents, violations of stat-
ute law, and an excessive number of precedents. We must clarify the legal position that
precedent is an important complement to statute law, and improve the selection, exami-
nation, approval, issuance, and compilation of precedents.

Civil and commercial guiding cases are of factual validity in the prevailing opinion,
and they are mainly manifested in the risk of judgment set aside, thus increasing the
burden of reasoning when a judgment deviates from former precedent, and enhancing
public supervision. The value of civil and commercial guiding cases lies in how they pro-
mote the continuous improvement of the interpretation of the law, guaranteeing the clos-
ing of legal loopholes, accomplishing value supplement to uncertain concepts and guid-
ing the correct application of the balance of interests. We should promote public partici-
pation in the selection of civil and commercial guiding cases, as well as establish a sys-
tem of exceptions and restrictions. The Supreme People’s Court should listen to the opin-
ions and demands of local courts at all levels and perfect its style of compilation when it
issues guiding cases. As for application, judges can comprehend and understand the
“reference” of guiding cases from five perspectives; the content of validity, the es-
sence of validity, the source of validity, the scope of validity and the type of validity.
Furthermore, a judge’s discretion should be regulated with both hard and soft con-
straints. A deviation report system should also be established in order to restrict the eva-
sion of precedent by judges.

Criminal cases in China are relevant if they have completed the specific criminal
procedure and that can be referred to when public safety officers, prosecutorial authori-
ties and courts handle criminal cases. Criminal guiding cases are of factual validity. The

principles for application are those of legality, reference application, direct applica-
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tion, mixed application, validity, and non-criterion judgment. In terms of applicable
techniques for criminal cases, recognition and evasion techniques must be applied.

The issuance of guiding cases in China marks the preliminary establishment of a ju-
dicial precedent system with Chinese characteristics. Some problems, however, must be
improved further. For instance, the number of guiding cases issued by the Supreme
People’s Court is too small to meet the needs of judicial practice. In addition, the guid-
ing cases issued by the Supreme People ’s Court are not tried by the Court itself, which
does not conform to the rule of generation. The orientation of the validity of guiding cases
is not clear enough. We should consequently clarify the criteria for case selection, sim-
plify the issuance procedures, and define when cases are valid. We should also improve
the design and application of sequential numbers, judgment titles, and the key points
of judgment for guiding cases.

Overall, in order to construct the rule of law for a given couniry, one must im-
prove its judicial precedent system. On the one hand, the judicial precedent system is a
publicity of the discretion of the judge group. On the other hand, it is also a restriction
of an individual judge’s discretion. The balance of these two factors in specific countries
reflects the soundness of the judicial precedent system and the level of development of

the country’s rule of law.
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