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AR XX R ik

(2] &% -L. 28 #F KRX™ #

fEit ALK B X ZE A L4, B R R AT 9 B % 7 eI E K
W2, E—HREE il %, FIRE 750 b AR C 1 R oK ] R 4 3
¥ W LHEBUAB 222, KEBEP HEESAKENR - AERRE X
(meager handout) , MR UL E AT H WA —HE ] B, 50K 22D RATRGE. &FFF MR
DEXFREEE, ESIFRFEO R, R E LB M (gobble it up) . KZEHEH
TLEFWRMENLRR,FRBERSAAMANGES . Hp— 2ol 5B T E
BOFERETEREEWERMBARRE.

AXFEHRET THERS A ERRRE-BHEMES L. XM LR ELREG 7%
Y XX"EXHE—N 5 Z AR 2 FF i (indeterminate) 4 #R . A A £k, HFEZH RN FE
AR T 5 AR B A — R A AR L 35, X R L R T H MR T e HEE . HE
o T E R A ERE . L E U RO AR r kie—— R R SR e — R —F
R EPRERNERN, URERERRENEW, 2K, 43058 T HE
FSRVR & 8 BRI B AN A 80 E—— 8 & By « /5 2 (Niklas Luhmann)C 21 53 % -
FEMK AT 44 (Gunther Teubner) 37 H €1 42 i (autopoietic theory) , LA B JEFI - - 18 L ¥

© TfEAE o LB, M KA TER 4Rk B WA K S F 1 (1969)  HE R KF S
4 (J. D. )(1979),
o WL R EHERF RS LR L.

(13 Z . Charles W. Collier, Interdisciplinary Legal Scholarship in Search of a Paradigm, 42
Duke L J 840 (1993); Robert Post, Legal Scholarship and the Practice of Law, 63 U Colo L. Rev 615
(1992) ; Geoffrey Miller, A Rhetoric of Law, 52 U Chi L. Rev 247 (1985) (reviewing James Boyd White,
When Words Lose Their Meaning: Constitutions and Reconstitutions of Language, Character, and
Community (1984)).

23 Niklas Luhmann, Social Systems 437-488 ( John Bednarz, Jr. trans., 1995); Niklas
Luhmann, The Unity of the Legal System, in Autopoietic Law: A New Approach to Law and Society 12
(Gunther Teubner ed. , 1987).

{31 Gunther Teubner, Law as an Autopoietic System (Zenon Bankowski ed, » Anne Bankowski &
Ruth Adler trans. » 1993) ; Gunther Teubner, Evolution of Autopoietic Law in Autopoietic Law, supra
note 2, at 217.
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(Philip Bobbitt) C 448 1 3 i FFE 87 « 0A%5 % (Dennis Patterson) S5 MY BAISIEHEE
Hi& (theory of discursive modalities) . JRE XL A F L EERESE Z 4 HENTL TS
B XH— L A RS RATEM SRR B UL R ENERDTFEL 2R,
BT T RS XX — RS HM T LFERW R, EX —-dfTh, kR
TR FT R — S BEREE. BEE.3E —Mar EAMEF A E TERFM RN T EiE . %
WHME SR ZE AR R MR T A ELEEI - ARPAR RiEE.

— ., &5 XX

RX—THE R E B RARHE R L BT . 7 I b o B 0 S 0 5 s AT DA SO 1) ik
AR H RO WS E MBFST OO0 ESEMF AT X — WS X B A i R ik g | E
5 LTS BCOE K B HE PR L B OUR R RN R, A R BRI, AL
AR — AN PN EARRERTEIF. KESEFLT %50 B4 desE Mt
H o [ e — B IR AR A Of AN B — O [ B R R R TR, AR EEES
FTRRREH WML TR IEF K . (B, X— B 00 U 7E T HAL M 7 i, DL R
W23 A B IR 1 EHoR O

B2, VP 2 MR R BT ST AT B N R F O —— L A R S LR
RIEH A o DT 5 BT A 398 AT LA A 254 3 DA DAy 2 R i 3 £ S5 L g 70 P Y 0k 2 R A A
393 o T A X AT R T 28 A o B A W SS9 40T . BRI, 22 I DA e RS b O R0 S X
PRHELSETSE A — SR E MG . BT ERERERE SRR TR
EBE P LA 2 B8 7 R B (L CUR IR L= R F (scholarly disciplines) )
TR . ETHEEY A — 350 0] $OA k238 197 2 ol 3 BUR % 8945 5K MUA (special
brand). HRBBVRK WA —BFEARITSERN— R X FrRAEE RN 4
T » 3 R T ke SR el o 2 26 ) ) LA

A R (U 7 4 78 36 R B BF 5T, 058 AN 4 1 0 SR T S A Z BRI % 1)

(41 Philip Bobbitt, Constitutional Interpretation (1991).

{51 Dennis Patterson, Law and Truth (1996).

(63 Z W Paul Brest, The Fundamental Rights Controversy: The Essential Contradictions of
Normative Constitutional Scholarship, 90 Yale L ] 1063, 1067-1089 (1981); William Eskridge & Gary
Peller, The New Public Law Movement: Moderation as a Postmodern Cultural Form, 89 Mich L. Re 707,
746-758 (1991); George Fletcher, Two Modes of Legal Thought. 90 Yale L J 970, 995 (1981); Edward
L. Rubin, The Practice and Discourse of Legal Scholarship, 86 Mich L. Rev 1835, 1847-1853 (1988);
Pierre Schlag, Normativity and the Politics of Form, 139 U Pa L. Rev 801 (1991); Mark Tushnet, Legal
Scholarship: Its Causes and Cure, 90 Yale L. ] 1205, 1208-1215 (1981).

C73 A3, “fr4 (prescription) " X 4~ A & /E K “ Bl (normative) " (i F 55 ) s — R 2 PRk 2
EH TR EMASEAEGIE R, Kb AR aifEs XEA B 0% KK F -MEXL L
BIN . X — AR T 5868 A 0 . 24 S0F 8 A X — AR 8 BASHE .

e —
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TEl . XHEER LN (M AREOA AR, BRARILIERE . & EIUR
INGS UL B AR BT M R i BT AL Y o X R AR O A B 2 RO BLIE B L B R R B SE
HE T 3K A 28 ] A R AR L X G, 33 B A A2 2 38 S0 SR A B E A R T R X A 40 8
B DX MEAFAE . T EL L AE RS B S b, B R R A R AR AR i B T R A B
SE o T 42 DB I S X A B A R . AL, — e AR R 4 10 BT 5T 8 S AT DL FR 7S
ERAEARVIF Gl O T X PP 4 2 s B A X R S AE ik — B2 T L, DA
ETAILABOA N LI, Ak, XM A X ARG R, 495K - FI12% (Joseph
Raz) i 0T 5 5 2 — Fp i R v ik 2 C8 B 40 78 « 83K 4 (Ronald Dworkin) f #F 3¢ | 2
— AR R R COREHEM YR N MRAEE L EE.AENELREESFEER
FlEEEMMF A,

PR FET R X — 5 SC, A IR kR4t T R al . HAh SR 07 558 A0S ok e 4
K I BAE A0 5 SRR B fE i B b I RRB 4R Ot 24 B . AT &3ti8
PR B RPLE OCFITIS GEEE E L RA 2B, R T BB A &
PNE R . R AL ERY TSR, A X RRETEERECRAES
TREAREXWEGE X T R UL XERET R EMERBRESHE. REWD
I ENMAR R K=& L hr ERTR AR %ie . F et th Rk — H R E A SR ik
. % MMM T B (deconstructed) H LB R A B XM,

ETRAREXAS , ERETREZFEAMEAF L, AR ENREEMHET R LB E
A (blunderbuss) . X LA TR 5 IF K, FF B oF Ao s 24T o JLA 7, R R
E AL F 2R3 & N FRE R, D R BB B0 XL 8 5 2 B2 R R R 1045
AL (standard modalities) . 2% 3CH Y 40 B 5T 78 22 R ¥ 22 B B9 #1 £ 2 (sociology ) Tii
FEN R R E——xseERhE g AR A TR AR AR EKOE R EL,
B 37 A I A R

(—) EEHREBAME

B SR vk 2 BT 9 7 HE B Be AR 3K 3 SR B Bl SR A A8 , (OO 2 BT LIBUR
B Ens N ER NV ERE A L ERANEARRAMHESR. OV +F

€81 &1, Joseph Raz, The Authority of Law: Essays on Law and Morality (1979) ; Joseph Raz,
The Concept of a Legal System: An Introduction to the Theory of a Legal System (1970).

9] i, Ronald Dworkin, Freedom's Law; The Moral Reading of the American Constitution
(1996) [ hereinafter Dworkin. Freedom’s Law|; Ronald Dworkin, Law’'s Empire (1986) [hereinafter
Dworkin, Law's Empire].

(10 Z MW Thomas Grey, Langdell's Orthodoxy, 45 U PITT L Rev 1 (1983); Dennis Patterson,
Langdell’s Legacy, 90 NW U L Rev 196 (1995). iE W4f1%F £ ( Patterson) B #8 H i, 22 #8 /R 3 R B 49
M AABFETER., Ak S RMAET .

(117 Frances J. Mootz 111, Desperately Seeking Science, 73 WASH U L Q 1009 (1995).
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NI B AR AT AT R — R R 27 R Y oK SR AE — B L M A B B2 B AR, (R
{7 40 (34 2% 28 A £ 11 55 X A L gy . TSR0 () R, B AR BLF IR R A BT b R R 1 A T R
AR . BT XRE — T B — A BUER L 9 Bt 3 Ok 2 T A R
ARl A i At B LT T AR o £ R T R SO {ELR il oA RE 85 7 A X A i SR Y
oA XM B A AR T R A K. B2 XREINARBERERNAR
il (working premise) 0120 X7EHFFEM ERZ TSN HR2 EIXTREEGEN
— Rt S WA A AT AR W R L Z il A EES KR 2N B .
EE¥EMASHARFENZER SR ETERRAMWAMEEEN . FR—-1ILFR
ARG X R 22 5ok B FRAOTE A A S M. B0 CF P fa B3
TR — AR, B A R SR FE AR L, A2 A B R A B9, 7] A 2R IR
—RE. Bk IE R 3 SCE A B 2R TR IT 04T 55 2 A X S SR L 4R TS A 52 4 MR
Frax 26 g ) () ML SE (prescription) . {H H FTSA A A 509 Qi A RN B9 3 B g 2
th4 . BARBEZIA N A LY/ H (TR A AL O A BRREN . W
i I AS A7 TE 858 B B S , T — SRR EE R A AR i A R L Al TR — R ) A
PRSE 5 HL ML 5 AR B0 Y T A A B . X R A (sentiment) B T AR 48 2
HE R TR A ILEUR A B, 4 6 0 L g s o i LS5 .
EEWRABERTEG S N FEEZRET, ARBFFRBA A G EEH
BOHE A A | T 3 A AT R Y b RS R P B R . 53 AT B A
ERFMEET ERAMREMBFERFT =4 L IFRFEEER, O F5E. &R
— AT B 5T R L AT X A R AR B A B R XS S i A A £ B B2
U, L 40 b 2 R 156, R b AR SE TN SR R SE 0 A U N X — R A . 8 T B R
1 .0 BE , OF K A8 53 2 B B DL R BF 58 H0 BE Y 22 2 B AE B 5K B 2
12 UL — i R B LT AR o S A A B O oK AC B SRR A . R B AT 6 I R R T,
FET a9 M ROV s E L B e A8, RS RIEFEREMES  HEXEFARPREH
FEY I 5 1 R F 5 A — b 3 A 3 R A A 88 B S 1 L AR Cvision) A — B, 5 — 5,
Al R A LR AT BOIL FE REAS R AE i P AR R B R Bt A R S b 4 B Ok L T
EHAEEARPITAE AN . EALTX —SMERME B 2 b, 5k 22 B 58 0 0K L — b 1]

0121 Z W Ernest Nagel, The Structure of Science: Problems in the Logic of Scientific Explanation
(1961) ; Karl Popper, The Logic of Scientific Discovery (1959), iX — B} 2# i 4 25 AT #2000 45, J2 b ot F
FI A, & 0L Martin Heidegger, The Question Concerning Technology, in Basic Writings from Being
and Time to the Task of Thinking 319 (David Krell ed, , 1976):; Edmund Husserl, The Crisis of the
European Sciences and Transcendental Phenomenology: An Introduction to Phenomenological Philosophy
3-84 (David Car trans. , 1970). iT 38 F P 3 2= F 1 A & BT T X — LW A , 2 K Neils Bohr,
Atomic Physics and Human Knowledge (1958) B A F Bt B2 10 #1483 FA UM & A A A E
HEEEEN B MELERIFEARM AT RN HOE L FREN, RENELERSZAMEED
B .

(131 Z L generally Imre Lakatos, The Methodology of Scientific Research Programmes (1978).



17 P £ 3k i, (14

FLUK B2 v B 5 BE A BRSBTS SRR E B AR IR X — R SRR T &
AT HA G AR TR 46 T R B A S E (boundaries) , o G157 SR ; i 21X 2
— ARG AR . SRR AN TR SRR B E R AT B &l
T AT M B E AT B R TR, R AT 5 Y R AR S R AR S H i
R SL AR E R FEIZ

W R 5 S XA IF R B 5 = AN RS, AT B T B PR 2 ORI E . AL
KEWRRN B AANBREARESATE - RAELHTELERZY, B S8y
TR BE 10 5 S 0L B0 3 7 FE R th A9 2R 0 L o R E RS RSO T R AT B A AR B A K
LA 52 ] RE R R — D3 RS R A L F th B A T A i AR E B LT R
E AR — DT B F i B R AR AR LR E RN, Rt B Kkl A D A
(Magma) $ 2 X HAFFE AR R E R . X —al 78 59 5 Rh FOR A7 72 T kAo vh s — i A
R e 10 PH 2 I 48 4 sV AT LAARE A D ek e R % — TR B i 52 3B A, mAE  — ) A R vk B
9 7 3 B A AT RE A N 2 — 3 A A 2 B9 KB (Armageddon) ., 763X £y 7] % 3 L 8K
AT B A FE TR R W O KR B AT g 7. SR S A D02 X BOHDKE 2 IE
i AU A B E B OF BB W E 2@l Z A ORI LR B R R,

ERMARF RN RE - ERETESHRAGIERRE, W T HAAER
FOX TR — Ry 2 W8, A OB E SRR B AR BLAT 0 S ORI AR B T ko BT
F19 30 A, T LA ST A G e i e 7 5B kA b OS50 GAR L HE S M - B8 (Thomas Kuhn) #)
b A2 T A ) AR A P A AR P 5 L Y 3 8 R o i B, L X X R B R W B
T Bk 160 R ) R B R N T X AN AR T A B S T R B L (BB A A R
RXHE—MTEAEL, PARKIZRE ARG EE ST K, @R REs R

(14) Ronald Collins & David Skover, The Future of Liberal Legal Scholarship, 87 Mich. L. Rev.
189 (1988). Z M. Bruce Ackerman, Reconstructing American Law 24-28 (1984). “[B] Jij #4713 A4~ 48] B9 X
R RAXPHHEREREN . REIFATLEHE.

(151 IEEX AR BEEE A FLERIR M SR A M. 2 Auguste Comte, A System of
Positive Philosophy (1875-1877).

(16]) Thomas Kuhn. The Structure of Scientific Revolutions (2d ed. 1970). X F i x—#Hig . A
HFikziwk RHRANEFRBGENRIFR SRS AEH  UZETFiEABBEATRRERB . |
&, EWHFEM G e FERREERS KT e Fo b WED MR FEMBIFRRTR¥EK
JR G R B (B S ORI S A M O A /X e R e e R T R W, A R AT b A 0 E R A
Lo g FRAH AR EZHWIR . B0 James Harris, Against Relativism (1992); Lakatos, supra
note 13, at 8-101; Harvey Siegel, Relativism Refuted: A Critique of Contemporary Epistemological
Relativism (1987); Margaret Masterman, The Nature of a Paradigm. in Criticism and the Growth of
Knowledge 59 (Imre Lakatos & Alan Musgrave eds. , 1970) [hereinafter Criticism]; Stephen Toulmin,
Does the Distinction Between Normal and Revolutionary Science Hold Water? in Criticism, supra, at 39.
WAL FRR T — 2B E, M KM, EMNMEERT, BT RMRBIFE—-1TR
b I AR R e A L R R A 1) 4 A TEL i A {8 ) 10 AN ML 3 et R
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R an Aok .

BHEFRMBM TR, 2 —ME— W ERRRIIE ., B R U E— 044 %
Foll I B AT —BOA R M1 F L B S R RETME R MR R FEHE . fbi1E
HE— 25 X WP £ 2 Y ) AR 3AR T DA AR R R RO XA L A ARBLEEORR
—RINER AU EHF ) Z FEA B — 2R, K30 00 M B 2 5 B 3L 55 35 4 IF]
B AT AR T PR B R R MR L 22 R A G, TR E T
fr B AR K X BE Ak T A AT — > T Bk 3 53 — AN, (ELJR: & 2 At ] ) 40080 A B T A
AT 58 4 5T LU LA— R FE J7 3538 B 2R 9% 1 i 05 3K, 45 52 % 7 B G548 0T 42 G T s AR,

W BT ERAD B TE JE X B B B A A] 22 BT DL gk b s Fb Bae R B O A AT O B A
55 3 T g B i B G 0 D IR T R AE PR A — R 5 0 3 A L Rk A L R A s
EFAZSERRANME, TXMESFET B A/R Xk Ee £, wH,
FHFAR W AR AR T A2 SC B BRIR L 1 248 W ot A 7T LA 388 3o 8040 S JIE ST FHIE B4 1Y . 38 5o 33
—id R T AR R,

(Z) ZEMRESXFTiE

73— PRk SR I AR A B B9 D7 B R TR SO IR MR R S A REHE
WIGFHI R BY . TR RN SCoE " — BER B 2 1 i 5 B N A S 1 ) BV AR — 3 T Sl 2 TR
EEZARFBNEHN E/BENZER . ASNEHN—HEAEC LR T HAER
FH AN EE IO F S R SCFE PR R B R AR G 1. CFEIT
BEMEFERBTPR LA NES ST - MRRELE . FARIRA CANE L, X
— il R A o A S 2 PR RS A 3 ) R RIS (S (SR AR A U R S SO R U —
P 3 2 s BR MG Z SN B A Ho Al i 22 07 2K, 7 S0 PP ¢ SCAS X 33 3 B R e, 5E B AT RE A
XHHEE . RECES -~ HERZ N B EMNE D, FTA X 807 B A 2 2 0 50 F ST
WERERIFAEA FFHE G T KEFE, a7 LUK 8 755 AR SR SR i B
XL E AR AR R BE bR RN A (reactive) AR KR BE LRAEFARMEM . BT/ H & SR
SEREID BT A B A E TR RRAE A R AR BIMEE R, AT R R
B, RE TR T — R B AR KT R, XMABERNEESACHER

(17 XA 2 A A Bl 2 5 I AL T 9 58 PO SE 5 00 BLSEAC TR (0 R P B 2 f T T 2o | 3 ik
FRAR S F MR LI =AW R MR 2 b XM AR, 2 0L Paul Feyerabend, Against
Method (1974) ; Kuhn, supra note 16; Lakatos, supra note 13; Bruno Latour, The Pasteurization of
France (Alan Sherdan & John Law trans. , 1988); Nagel, supra note 12; Popper, supra note 12; Hilary
Putnam, Reason, Truth and History (1981),

(18] Z I Ronald Dworkin, How Law is Like Literature, in A Matter of Principle 146 (1982);
James Boyd White, When Words Lose Their Meaning (1984); Ronald Dworkin, Law as Interpretation,
60 Tex L Rev 527 (1982); Sanford Levinson, Law As Literature, 60 Tex L Rev 373 (1982); Richard
Weisberg, Theory into Text: A Literary Approach to the Constitution, 20 Ga L. Rev 939 (1986).



w5 xx'sxerEie | 009

55 2 VEA T R s Al AT R AN R AT R O R e IR A E T Rl 2 58 3 U7 Bk
SEBHE O i B

JRAE SIS FE e T 5T ) B A A (B RS 22 R A, 33X A S W ok
G i1 R AN SRS A3 F . R RBUARUCIRCE  BIE RS X AT A S E R E SR,
T SCAAE G AR 25, B9 S8 HOMCR 33X A4S B T 5 — 56 T 75 A 0 30 2 B 1E M o 3L 4 A
FihF, COfE e R H P FEE - RAER  ZEREFENHFREE
MSE ., CEFIR S R —FP AR AR MNP S 3 . TR I AS 18 4 3 42 o]
BIFE— AT B 5E & S FE L BUE A — A T T A R R SR R E W
filt B S0 Al 4 FH AL S BOR L DA Bt fl EERAR IR MBI O S5, B B ER R A
T2 M SCEVE e R 5T AR AR A KRG 7S BE  3X R X 52 AT A £ 5 (involvement)
I EA MR LRI, ‘

SHEXHE—FXR, EXMXRP . FHNE N EEDEWMPTR LM, E£XPARIE
X —BX ECEERHAS SR MBR A XA Z . AT 5T RS 9 1
ZAEE A B A0 Z R, & B EAEIE A BOA R B — 1 NI R
W E ARG IE R B . Bl IR B W S0 AR B AR R RLE R IR U] B R
/N GV AR N =

X FHEFERNS EO LT R 1A eI EREFERS 58T ]
MR EEZ o, i EER A RERRREEQHETS, TLOA DX E KRR E
SZE T AT MR EARBIEA R, fEXFFL T R —F A A MH B SE R
5] 71 B # R 3 (mode of discourse) , (21

B TEREENSSRZECFITFRRZ TR EBA X R AT AR KR
—F T, CFEIEIR SR — W VR 2Z 0 LA E A5 2 AR Y G i, 2 R R i ] 2 X R
Y b ATRE I M R XS R IR, 122 AMAFERR - EE AT ENFEARME
EE—— iR R NiR R ) B i R ik A H &, E — B AL IR,

(197 # W Richard A. Posner, Law and Literature: A Misunderstood Relation (1988); Robert
Weisberg, The Law-Literature Enterprise, 1 Yale ] L. & Human. 1 (1988); Robin West, Adjudication
Is Not Interpretation: Some Reservations About The Law and Literature Movement, 54 Tenn L Rev
203 (1987).

(200 —4ZRB KM A, 2 W Sanford Levinson & J. M. Balkin, Law, Music and Other
Performing Arts, 139 U Pa L Rev 1597 (1991). fE& 1AM bR Fraf 2 gty B2t T 0 M .
HEHNRE TR —ROZE LREEMAN L MIEET—MERRMNNE. FRFREXLER
fF B RER R F R —F &R,

(21) YR A-EEEWRFTERZSHR,ENHRP I, RERRDREMITRAE. EREX
A R RAETRIEI KA EEF AN AN, TR ERUTFCESREE.

(223 Z . Terry Eagleton, Literary Theory: An Introduction 1-16 (1983); Stanley Fish, Is There
a Text in This Class? 147-173 (1980); Frank Kermode, The Classic Literary Images of Permanence and
Change (1975).
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o5 PG EW R PR LA AN— BRI A SRS,
A G AR B EAE, R TR AR B R "W 2 R)., MEZ FRRBET —
S XHrE B EERB S T » 4 (Martin Buber) #8 J “3& f1/&” # % & (I-Thou
relationship) . 230 ARG b1 & , DA X AAEE WIF B~ KA B REANAH XM
N ALY B S 353 W00 2 2 A R ARV A Al ) A A R 5 A B 2 A

55 S A B AN 23R 0 T AATT BT 3 A 8 38R B R L Al AT] i SR R R 2 — b
“HAMETHIRER ., ENOBEL, EFZEHINMAATAT LEAS L E A, ok, 7ok
RE HE— 5 E AL B AT SRR TAE , 280 02 Je T HL G ME BRI 9, 3 2 R0 90 1 B ok T 46
R OSCAE SO AT YE . IEn /R « BLAIZR (Charles Collier) iy 2 B ) , 3 % “ i A
5 30 Il R R R R BOAT 19 L T OX A DA R A AR AS B B, BRI E R L
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