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ON THE DROIT DE SUITE OF ART IN CHINA
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Abstract

Droit de Suite is an artist right of sharing the interests from the works of re-
sale. As of 2015 , 81 countries around the world have created the system of droit de
suite. Droit de suite is being developed as a global right. Droit de suite is originated in
France in 1920. France was then in the transition period when official Salon collapsed
and art market was about to flourish. After losing the support of official sponsorship
system, it was difficult for artists to maintain livelihoods. At the same time, art deal-
ers made a fortune by reselling artworks. After the consciousness of artists awakened ,
The artists demand rights to support its creation. The French legislators took into ac-
count creation that the artistic creation was hardly protected by the copyright law,
and the French legislators recognized the work was independent from tangible medi-
um. Then droit de suite was created in France. It was the French local society, mar-
ket, ideas, laws that promote the birth of droit de suite in France.

Droit de suite has a history of nearly a century since its birth. The system has
been gradually moving towards unification from the diversity and differentiation, and
the development of the system can be divided into early, middle and the recent sta-
ges. The early legislation mainly regulate droit de suite in the form of single laws. The
majority legislations were lack of operability, but the early legislation has constructed
the basic framework of system of droit de suite. As the “Berne convention” created
droit de suite, the legislation moved into the middle stage of development. The major-
ity systems were legislated in copyright law. The scope of right was gradually expand-
ed, and the system has the feasibility on the implementation. Since the harmonization
of droit de suite in European Union, the system has developped into a new stage. The
United States expressed support for the introduction of droit de suite in a official re-
port. WIPO Standing Committee on Copyright and Related Rights (SCCR) has put

forward the issues of droit de suite in its official agenda. Many countries which had
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once opposed the creation of the right of pursuit have also created the system on the
national law. The creation of droit de suite is becoming the trend of the national legis-
lation.

The third revision of China’s “Copyright Law” is now in the process, in March
2012, the State Copyright Bureau published the “copyright law” draft amendments
which rules the droit de suite for the first time in china, but it has caused a lot of
controversy. However, combined with the right of renewal theory and legislative prac-
tice, we will find the objections untenable. From the point of view on existing legisla-
tive practice and the factors that affect the art market, the creation of droit de suite
will not harm the art market. Droit de suite will protect the artists’ interests, and it
does not violate the “first sale” principle. Also, whether it is the contract, or public
funds as well as government funding, it can not replace the function of droit de suite.

From the viewpoint of legitimacy, “starving artist” phenomenon, frustration of
contract, “very loss” rules, unjust enrichment, doctrine of potential value have
very important significance in the argument of legitimacy of droit de suite, some of
which have become the basic legislative theory of droit de suite in several
countries. However, these theories can not yet demonstrate the legitimacy of droit de
suite. “Starving artist” is a phenomenon which reflect the social reality when droit
de suite is created in France, and it can not prove the necessity of creating theresale
right system. “Very loss” rule never applies to the real estate transaction, while the

&

majority of the original works of art belong to the real estate category, “very loss”
rules is not convineing. Art trade does not meet the conditions of application of the
principle of frustration. The premise and basis of value theory are proved to be wrong,
and the value theory will produce new injustice. -

The creation of droit de suite in China is justified. The legitimacy derived from
the compensation for use of work and the objective requirements to protect the artists’
interests. As works of art in general can only be carried on the original work, which
leads to a difference between using work of art and using other kinds of works. The
“Copyright Law” does not take this into account, based on this, the creation of
droit de suite can realize compensation for the use of works. Meanwhile, Chinese
artists’ works are being resold all around the world. The droit de suite apply the prin-
ciple of reciprocity, this means that if China doesn’t rule droit de suite, Chinese art-

ists cannot claim droit de suite in those countries which have created droit de suite. In
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Abstract

the background of transition of art system, Chinese artists also need droit de suite to
obtain benefits from artistic creation.

The major barriers to implement droit de suite lie in the secrecy and opacity of
the art market. Sellers” and buyers’ identity information is usually not open to the pub-
lic, which makes the third person outside of the seller and the buyer difficult to ob-

“

tain information of the art trade. This *information problem” could cause a serious
impact on the implementation of the system of droit de suite. China has the ability
deal with these obstacles. In China, the owner of droit de suite can get the informa-
tion of the art trade through the art market information platform or regulatory authori-
ties, ‘and China has established a system of collective management of copy-
right. China has ability to enforce the system of droit de suite by a copyright collective
management organization, which can be established by the association of artists and
calligraphers. China is gradually exploring establishment of the art registration sys-
tem. These measures will guarantee feasibility of the system of droit de suite.

Droit de suite is non-transferable and non-prohibitive, which makes droit de
suite is different from the exclusive rights in Copyright Law. The legal relationship of
droit de suite is of a statutory debt. The object of droit de suite is work and non carrier
of work. The owner of droit de suite should include the author and author heirs—lega-
tee. The owner has the right to request obligor to pay the resale royalties after the orig-
inal artistic work is resold. Droit de suite doesn’t belong to personal rights, and its
non-transferable feature is based on the property of interest, non interests of person-
ality. Droit de suite is a right to compensate the use of artistic work, and it shall be
included in the system of the economic rights in Copyright Law.

China should create the system of droit de suite. China shall adopt mandatory
collective management pattern, creat the right to access information, and explore es-
tablish information registration system of art market. Currently , droit de suite shall
apply to the resale of public auction. The lawmakers can consider extending scope of
application of droit de suite to the resale in which the art market professionals get in-
volved in the future. Taking into account that droit de suite belongs to the economic
rights in Copyright Law, the protection period, right remedy and retroactivity of droit
de suite shall apply the general rules of Copyright Law.

For the sake of public interest, droit de suite should not apply to the resale to

public collections. With the purpose of promoting art gallery industry, droit de suite
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does not apply to the first resale of original artistic works under certain circum-
stances. In order to make the Chinese artists get resale royalties in foreign countries,
China should adopt the principle of reciprocity and protect droit de suite of foreign au-
thors. China should rule droit de suite in Copyright Law. Meanwhile, some parts of
the system of droit de suite are complex, China can regulate these parts of provision

of droit de suite in “Copyright Law Implementing Regulations”.

Keywords: Droit de Suite; Resale Royalty; Copyright; Droit D’auteur; System

Construction
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