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A SHORT COURSE IN INTERNATIONAL CONTRACTS is intended to give
you an understanding of commercial agreements between parties trading across
country borders. For the most part, you will face the same issues in negotiating
domestic contracts as you will when you make agreements with traders in other
countries. For example, parties to any commercial contract, whether domestic or
international, must consider quality control, compliance with government regulations,
protection of intellectual property rights, and dispute resolution. The international
aspect of the contract adds a level of complexity to negotiations, performance, and
enforcement because the parties are distant, have diverse cultural backgrounds, and
are subject to the laws of different countries.

THE LAWYER'’S POINT OF VIEW

International contracts must be understood within the context of the legal
profession. If you should be so unlucky as to be in a crowd of practitioners of the legal
profession, there are two words that you will hear spoken over and over again. Without
a doubt, it is those two words that have led to the development of the complex
language known to the general public as “legalese.” No matter what the culture,
regardless of the country, legal professionals from around the world live by this two-
word creed. Ask them a question, and their eyes will take on a thoughtful gaze, their
brow will furrow intently, and they will declare, “It depends” (or the equivalent in
their own tongue).

Legal practitioners are trained to consider all options, and therefore they strive to
state explicitly every possibility, leaving no room for argument or doubt. For example, if
a sales contract requires a buyer to inform a seller that the goods being purchased must
meet certain specifications, a question may arise as to the meaning of the word “inform.”
An attorney for the buyer might say, “it depends.” In this case, the seller should have
known that the buyer had particular specifications because the seller previously filled
five orders for the buyer for the same goods. Then an attorney for the seller might say,
“it depends.” In this case, the buyer should have given written instructions because the

buyer wrote the specifications on the previous five order forms. Thus, the attorneys



might turn the simple phrase “the buyer must inform the seller of any particular
specifications for the goods” into legalese: “the buyer, regardless of whether he or she
has previously ordered any of the seller’s goods to conform with any specifications
whatsoever, shall inform, whether in writing, orally, or otherwise, the seller of any and
all specifications with which the buyer demands conformance of the goods that are the
subject of this contract.”

SIMPLE VS. COMPLEX CROSS-BORDER TRANSACTIONS

The author of this book has made every effort to avoid “legalese” and to
recognize the extent to which different customs and laws will affect the creation,
interpretation, and enforcement of cross-border contracts. To this end, the author has
provided examples throughout the text to illustrate the effects of various regional
business practices, a special section to explain how contracts are viewed in different
legal systems, and a glossary to define the technical legal meaning of common legal
terms.

Nevertheless, you are forewarned that the author starts from a biased platform:
she is a lawyer, and an American one at that. For this reason, the author must admit
to a strong belief in the “contract-happy” American tradition that every commercial
relationship is best defined in a written contract because, while the contracting parties
offer each other mutual benefits, they also have at least potentially adverse interests
in securing the best deal. Written contracts take on added significance when parties
from different cultures and countries have different expectations and customs and
are subject to contrary laws. Increasingly, parties who are trading internationally
have begun to recognize the advantages of entering into written contracts. There is
a distinct trend among parties to cross-border transactions to operate on something
more than a handshake.

In answer to the question of how simple an international commercial contract
may be, the author is compelled to answer in the tradition of her chosen profession, “it
depends.” On the one hand, any contract can be written in plain terms. On the other

hand, the complexity of the relationship, rights, and obligations of the parties should

vii



be reflected in the length and intricacy of the contract provisions. When parties first
meet and agree, they usually prefer not to think of what might go wrong and a simple
contract is enticing. But if something does go wrong, parties who have fully set out
their rights and obligations will be prepared for, if not protected against, the failure
to complete the contract terms. While the author has presented “plain term” contract
provisions, she has also included cautionary notes to alert you to the potential pitfalls
in an effort to develop your awareness of whether a contract term states your intent.
You should keep in mind that, while contract provisions should be as clear and
definite as possible, when it becomes necessary to interpret the meaning of a contract
provision — well, yes once again — it depends on the interpreter.

SAMPLE CONTRACTS

Finally, a few comments must be made about the sample contracts included in
this book. You may find these forms quite useful in your own transactions. However,
you will most certainly need to change the provisions to fit your own special situation.
The author has dealt with the common issues and has tried to bring to your attention
the problems that frequently arise because of imprecise or missing contract terms.
Always be careful that your contract covers the rights and risks of your particular
transaction, and seek the assistance of a lawyer to draft or review the contract in light
of your specific circumstances. If you decide to use any of the forms, you should be
certain to note the conventions used to indicate alternative phrasing in the forms. The
conventions are not part of the forms. Alternative phrasing is shown in brackets, and
inside the brackets, by parentheses. The brackets contain both instructions (in italics)
and actual text (in roman). A slash between words that are enclosed in brackets
indicates that you must select one of the words, again, depending on your specific

situation.

Karla C. Shippey, J.D.

Orange, California



M LEHFRETWENRINEM (FhR)

shas,

E“+ h” X
4 1 AR T

5]

FUBLRE B EERR
B : S (WP3E)
‘ i 55 SR LR B (-4 G UIER VN E )
E | o - . /J /?illff‘
% B ) ) , |HJJfr (liflk%l)
% DTIE PR R (18
. [ 55 OB AT 15 2R (1-4 1) wm h(%Jﬁ?l
. kPﬁ%ﬁfﬁﬂ“%%;11W)i o |
(S5 i A e bV B B B 20
5 PEEEER j*ﬁ i) ”L o
B 1 55 0 1 5 1 HUE T
13 ﬁ%wlmXJﬁ

14 % 5% 11 96 0

i) 55 o BURH PF ks

FHEHB MP3FE)
HOHA S (L TH

(%)

A el 3 0 AR 5 Rl M

V||

Wﬁ«%%%&ﬁ%%M¢%AﬂwerMﬁMm»%Pf

(SN2 | =

: = =,

£ fif

LAt

|
[ ll{

I]{

gt

=R AT S AW B

A5 1 ‘
| |
PR 51 55 546 B L | s |
R O 5 .
— e A Charles Mitchell
EER 17 H =
[ﬂ[’] lﬁ H/,fﬁﬂ.ln] Hﬁfr FHER b

[ bt i 2 i

kS ¢id

Vo 4 ] ] e

| RS 5 Bk iy B R

[ e S A i )

| 1 BRE 35 [ i W B
-
VR s AR R ] W R

Jeffrey Edmund Curry

e

Jeftrey Edmund Curry

KA

Edward G. Hinkelman

%4

Edward G. Hinkelman
i 52 20 %A

Karla C. Shippey
1% HF]

Karla C. Shippey

o



Chapter 1

Chapter 2

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9
Chapter 10

Chapter 11

Chapter 12
Chapter 13

Chapter 14

Contents

The Role of Contracts in

International Commerce

Issues Affecting International
Contracts

Parties to the Transaction, Part 1

Drafting the International Contract

for Sale of Goods
Trade Terms and Incoterms

Key Issues in International Sales

Contracts
Parties to the Transaction, Part 2

Drafting Precise Contract

Provisions
Parties to the Transaction, Part 3
Validity of Contracts Locally

Contract Fundamentals in

International Legal Systems
Offer to Sell Goods
Memorandum of Sale

Purchase Order

17

33
55

81
100

134
153

173
197

214

228
240
251



263
274
287
301
316
337
357
374
381
382

Chapter 15
Chapter 16
Chapter 17
Chapter 18
Chapter 19
Chapter 20
Chapter 21
Glossary

Resources

Conditional Contract of Sale
Consulting Contract

Sales Representative Contract
Franchise Agreement
Distribution Agreement
Consignment Agreement

Licensing Contract

Key to the Exercises



The Role of Contracts in
International Commerce

aREEMREFSFHIER

sEmE

FRAATATPNEY. KR RERSSARNEE, EXMIS BN
N (RS )\ S EA T AREERE SR

IR

AT 3 FIEREBRE %5 P A R L % AT TP, AT RAAARIR] 7 i
BT JEAR A A e, LR U B 1 P AP AR B S, A%
A g (R X G R [ PR R 5 R AT AR T AN DT Y BRI
i TR, S SR 1 ) A PR B 55 oA B B RS LA T, TR 1
GEIBOE T, N TR L [P ol 2 A X X A (e, — B2 AT
FAIFELINS . BRI T W80 AR 55 R AR, BA AT 1 kg
DAVSAEE ONILIE+R

] G FEPRET S R AR S R AY ] N ET A, L5 TE 2 )y i
A A1 BATGSE, T L bR S A N A . ARE ) bRl LA S
LA A i

(1) A

o B4 (6] PR 55 b ) £E OB 5 DA ) Hh BN (AR SC55 B RTA TR L SCfE
S LME R BN A WA

o SRS 1R % CUnd RV EEA IR R RUR] SL55 , dbEE M AR5 ), LAAE
LG R E R B 55 b i £

(2) #ike s
o AR TERT 5 (i ey MUK ) R ar 0T C RIST 2 B AT AL );
o i ) E b PSR 55 A A



WIBA A T AN
Kt 35 Al & 3t
1R A RUE M I
s LA
[A] (4 pp s 52 B A
E R b A W [

HARER, A
uJ IMP A ZR K IN
ANt g sk o, 1 0]
PASEST e fR. SB3EL
2 1 1| B % 15 0]
M hT Ju-»lz
tEE I (LR =J 48 s
FHEMNER . YFA
Z [H] %5 by 7 M R A o
sl (K, LA
AT A 2 3 2
[l i) 45 1)

Word Study

contract
/'’kontraekt/ n.
Orla); Wy

agreement
/a'gri:mant/ n.
IR s B

memorandum

/mema'raendam/ n. :
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CONTRACTS ARE SO MUCH a part of living in a society that you are
probably unaware of how many contracts you make every day. In the broadest
sense, a contract is simply an agreement that defines a relationship between two
or more parties. Two people exchanging wedding vows enter into a contract of
marriage; a person who has a child contracts to nurture and support that child;
shoppers selecting food in a market contract to purchase the goods for a stated
amount. A commercial contract, in simplest terms, is merely an agreement made by
two or more parties for the purpose of transacting business.

Any contract may be oral or written. Written terms may be recorded in a
simple memorandum, certificate, or receipt. Because a contractual relationship
is made between two or more parties who have potentially adverse interests, the
contract terms are usually supplemented and restricted by laws that serve to protect
the parties and to define specific relationships between them in the event that
provisions are indefinite, ambiguous, or even missing.

When one party enters into a commercial contract with an unfamiliar and
distant party across a country border, a contract takes on added significance. The
creation of an international contract is a more complex process than the formation
of a contract between parties from the same country and culture. In a cross-border
transaction, the parties usually do not meet face-to-face, they have different
societal values and practices, and the laws to which they are subject are imposed
by different governments with distinct legal systems. These factors can easily lead
to misunderstandings, and therefore the contracting parties should define their
mutual understanding in contractual, and preferably written, terms. The role of
a contract in an international commercial transaction is of particular importance
with respect to the following aspects.

Balance of Power

The essence of a contract is the mulual understandmg reached bv two parties

“ who hold adverse positions against each other. In most contractual situations, one
~ party will have a stronger position than the other. For example, a large corporation

that offers goods for sale may be able to insist on contract terms that are highly
favorable to the corporation while restricting the rights of individual buyers. The
corporation may offer a standard form sales contract with nonnegotiable terms —
take it or leave it — to the buyer.

THE PARTY WHO DRAFTS THE CONTRACT

The balance of power between contracting parties usually tips in favor of the
party who drafts the written contract. Even if the essential contract terms have
already been negotiated and agreed by both parties, the drafting party will typically
include provisions that are more skewed to his or her favor. To illustrate, a seller
who drafts a sales contract may provide trade terms by which the risk of loss passes
to the buyer at the first possible moment of the transfer.



THE PARTY FAMILIAR WITH WRITTEN CONTRACTS

In cross-border transactions, the balance of power may tip toward the party
who is most familiar with written contracts and whose country has a more highly
developed system of contract enforcement. This party may insist on terms that
are common in his or her domestic contracts, and the other party, with less or
no understanding of those terms, may simply acquiesce. As an example, a clause
that is commonly inserted into contracts in the United States is, “Time is of the
essence.” If such a clause is included, failure to perform the contract within the
time allowed is considered a material breach of the contract, entitling the other
party to claim damages or other remedies. In cultures that place more emphasis on
continuing business relationships, this clause has little meaning because contract
terms are commonly renegotiated to allow for a party’s difficulties in performing
the contract — the ongoing relationship is more important than the one-time deal.

ENFORCEMENT OF ONE-SIDED CONTRACTS

In the context of enforcement, the balance of power can work against the
stronger party in a contract negotiation. Courts and arbitrators often refuse
to enforce terms that unreasonably burden one party or that are otherwise
unconscionable. Furthermore, contract provisions are typically given a strict
interpretation against the party who drafted the terms, since that party had the
opportunity to draft a clear and definite contract.

TIP: Because of the problem with enforcement, parties to cross-border transactions
should avoid taking unfair advantage. A contract that is in accord with fair business
practices will encourage both parties to perform their obligations, and therefore the
need for enforcement — and the need to outlay the costs attendant to enforcement —
may be avoided.

Cross-Border Rights and Obligations

In any contractual arrangement, it is important to establish clearly the rights
and obligations of each party. If these terms are absent or ambiguous, the parties
will probably not be able to perform the contract without first modifying the terms.
Moreover, enforcement will be unpredictable, because a court will have to imply
terms based on what the court believes would have been the intent of the parties.

DIFFERENCES IN BUSINESS PRACTICES

For contracts made between parties within the same country, missing or
indefinite terms may be filled in by local laws or practices. The rationale is that the
parties likely intended to follow the local laws and practices with which they were

familiar. If the parties are from different countries, their intentions cannot be so
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enforcement
/in'fa:smant/ n.
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. breach

/bri:tf/ n.
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i damages
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negotiation
/nugaufrerfan/ n.
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obligation
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