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Climate Change Policy and
Legislation in the EU and Finland

Sara Kymenvaara® Ari Ekroos®

(Aalto University Helsinki)

1 Introduction

1.1 Climate Change in EU Environmental Policy

Climate change is a fairly new concept within EU environmental policy. It
was long seen as a ‘purely environmental issue’ and therefore politically dis-
cussed on an isolated level among environmental ministers and meteorologists.
The 4th Environmental Action Programme@(“EAP”), which covered the period
between 1987 and 1992, was among the first EU-level policy documents referring
to climate change; it contained the words “greenhouse effect of human activities”
and briefly addressed climate change. Later, around 2007 — 2008, certain major
changes with an effect on EU and international climate change policy took place. @
In 2007, the Intergovernmental Panel on Climate Change (“IPCC”) published its
Fourth Assessment Report, which contributed to the latest findings on the scien-
tific developments concerning climate change. The report fuelled an already
growing public debate on climate change issues, At political level in the EU, the
issue of climate change was increasingly thematically linked to the important

issues of energy, energy security, competitiveness and economic growth, In line

@ Sara Kymenvaara, Aalto University Professor.

@ Ari Ekroos, Aalto University Professor.

@ The Environmental Action Programme is a regularly revised policy document which gives directions
to the EU decision making bodies in formulating and implementing EU environmental policy.

@ See e. g. Dernbach and Kakade (2008) ; Kulovesi et al. (2011); Jordan (2013).
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with this, the EU Commission envisioned the path for an EU climate change and
energy strategy in early 2007. © Since then, climate change has been connected to
the broader political agenda in which it now is a frequent feature at both EU and
international level.

As climate change falls within the scope of environmental policy, the matter
is put in further context by elaboration on the historical development of environ-
mental policy in the EU. The Treaty of Rome, the international agreement that
led to the founding of the European Economic Community (“EEC”) in 1957, con-
tained no explicit legal basis upon which environmental policy could have been
built. Environmental matters were nevertheless gradually placed on the political
agenda as of the late 1960s as a consequence of inter alia identification of the
transnational nature of environmental pollution and its costs for the industry of
the member states. It was not until 1986 that environmental policy was explicitly
declared an official task of the European Communities. Before that, environmen-
tal legal measures were legally justified mainly on the basis of trade policy objec-
tives. Thus, European environmental policy and law have developed in the EU
over the past 40 years. EU climate change policy obtains its legal justification
from environmental policy, despite it being a fairly recent addition; as of 1
December 2009, “combating climate change” was formally included in the main
objectives of EU environmental policy in Article 191 in the Treaty on the Functio-
ning of the European Union (“TFEU”). Climate change is nowadays one of the
fastest growing areas of EU policy and law and has ascended to the highest point
of the EU political agenda.

1.2 EU Climate Change Policy in the International Context

Approximately 10% of the emitted worldwide greenhouse gases come from
the EU., As an environmental problem, climate change is a global phenomenon,
and the situation of the international climate change policy is thus equally impor-
tant for understanding the development of climate change policy in the EU. The
UNFCCC, which was agreed at the conference in Rio in 1992, was the first inter-
national agreement on climate change. Its objective is the “stabilization of green-
house gas concentrations in the atmosphere at a level that would prevent danger-

ous anthropogenic interference with the climate system”. @ In 2010, the said

@ COM (2007) 1 final.
@ UNFCCC, Article 2,



objective was transformed into the “2-degree temperature target”, i. e. the objec-
tive that the increase in global temperature should be below 2 degrees Celsius
compared to preindustrial levels. @ The 2-degree temperature target has thereafter
been restated as a ‘concentration target’, a maximum amount of carbon dioxide
in the atmosphere, set at 450 parts per million (ppm) CO,-equivalents, as well as
reframed as a certain percentage in reduction of greenhouse gas emissions by a
certain date, as done in the EU; 20% by 2020. '

The Kyoto Protocol of the UNFCCC was adopted in Kyoto, Japan, in
December 1997, and entered into force in February 2005. It is considered the
“first step towards a truly global emission reduction scheme with an architecture
for the future international agreement on climate change”. ® The Protocol con-
tains binding greenhouse gas emission reduction targets for the so-called “Annex
I-countries”, i. e. developed countries, and sets up an international emission
trading scheme between states. The scheme is executed in commitment periods,
the first of which started in 2008 and ended in 2012. During this period, Annex
I-countries were thus legally obliged to reduce greenhouse gas emissions by cer-
tain country-specific targets, which would result in an overall total of 5 per cent
reduction in emissions by 2012, ® The 15 EU member states were meeting their
combined 8 per cent emission reduction target under the Kyoto Protocol jointly.
When the European Commission presented its climate strategy for 2020 in early
2007, the UNFCCC and its Kyoto Protocol provided a strong basis for policy
motivation. The said strategy proposed a commitment to achieve at least a 20%
reduction of greenhouse gas emissions by 2020 and was subsequently endorsed by
the member states at the March 2007 European Council, ® This, in turn, sent a
signal to the international arena, and at the UNFCCC’s conference in Bali in
December 2007, governments adopted the so-called Bali Road Map. The road map

included the Bali Action Plan and its aim was to reach an agreement at the Climate

Change Conference in Copenhagen in December 2010, Although the conference in

Copenhagen was considered a disappointment in terms of legally binding commit-
ments, it is known to have raised climate change policy to the highest political

level. To ensure that the above mentioned 2-degree temperature target is

@ Copenhagen Accord (2010), Sections 1 and 2,

® The United Nations, Process, Kyoto Protocol, available at; http;//unfcce, int/kyoto _protocol/
iterns/2830, php (7 May 2015).

® The Kyoto Protocol, Article 3.

@ COM (2007) 2 final; Council of the European Union (2007).
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reached, the international community aims to work for an international climate

agreement for the period after 2020.
2 The Consequences of a Changing Climate

Climate change is estimated to cause significant damage to both natural and

human-made systems on a global scale over time. The various effects of climate

" change are equally projected to cause substantial costs, particularly if the necessa-

ry policy responses are delayed. Thus, rapid and powerful mitigation and adapta-

tion measures are required.
2.1 Scientific Findings

In its 2007 Fourth Assessment Report, the IPCC concludes that it is very
likely that the rise in global temperatures during the preceding 50 years is the
consequence of the observed increase in human-made greenhouse gas concentra-
tions in the atmosphere. © The message of the 2013 Fifth Assessment Report is
clear and explicit in this respect; based on the latest scientific evidence it is now
extremely likely that human influence has been the dominant cause of the change
in the climate since the mid-20th century, and the scientific evidence for human
influence has thus grown since the Fourth Assessment Report was published.
The IPCC highlights the urgency to take both mitigation and adaptation policy
actions, in order to keep global warming below 2 degrees Celsius and thereby
avoid its most damaging impacts. @ As for the atmospheric concentration of all
combined greenhouse gases, a key indicator for international climate negotiations,
the value of 435 ppm CO; equivalents was reached in 2012, Certain studies have
shown that the concentration of all greenhouse gases in the atmosphere would
have to be stabilised at about 450 ppm CO,-equivalents to have a 50} probability
of limiting the global mean temperature increase to 2 degrees Celsius. This proba-
bility is very low at 550 ppm CO, equivalents. ©

According to the TPCC Fifth Assessment Report, the impacts of climate
change are visible in natural and human systems all over the world. For example,

changing rainfall and melting snow and ice are modifying hydrological systems

@ IPCC (2007).
@ WGIHII Contributions to the IPCC Fifth Assessment Report (2014).
® European Environment Agency (2015).



and thus affecting the quantity and quality of water resources. In addition, cli-
mate change has a negative impact on crops, such as maize and wheat, in many
regions globally. Impacts have also been seen in the form of recent climate-related
weather extremes, such as heat waves, droughts, floods, cyclones and wildfires,
as a consequence of which ecosystems and human systems are considerably
exposed and vulnerable to the climate change ability, which is especially serious
for poor people. In addition, armed conflicts increase' the vulnerability in the face
of climate change. Overall, impacts are very diverse depending on geographical

location and whether the exposed system is natural or human managed.

2.2 Economic Impacts

According to the Stern Review on the Economics of Climate Change pub-
lished in 2006, the costs of taking no action with regard to climate change, i. e. to
continue “business as usual”, would be deﬁastating for the world economy, as it
would cost around 5%~ 20% of global GDP. ® Other later estimates have stated a
cost of 100 billion euros per year for climate change in the EU by 2020 and that
current global costs of climate change would lie at an annual cost of approximately
1. 6% of GDP. According to an extensive report by the Global Commission on the
Economy and Climate published in 2014, a delayed response to climate change
could cut consumption growth by as much as 0. 3% per annum between 2030 and
2040. The same report underlines that the overall economy would benefit in vari-
ous ways from ambitious climate change policy aiming at a broad-based “structur-
al transformation” of the economy. The benefits are stated as health benefits
from reduced fossil fuel use and increased fiscal efficiency through recycling of
revenues from carbon pricing. What is more, such policies, combined with the
said benefits, would reduce certain previously anticipated short and medium term

negative effects on the economy caused by emission reduction as such. @

3 EU Climate Change Policy and Legislation

Taking particular account of the activities at international level within the
UNFCCC such as the Kyoto Protocol, the findings of the IPCC’s Fourth Assess-

@ Lord Nicholas Stern (2006).
@ The Global Commission on the Economy and Climate (2014).
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ment Report, the Stern Review mentioned above and the member states’ political
determination demonstrated by the March 2007 European Council, the EU Com-
mission put forward a proposal on a path ahead for the EU’s climate change policy
in January 2008. © The proposal introduced the EU’s so-called “20-20-20 tar-
gets”, consisting of the following goals to be achieved by the year 2020; decrea-
sing greenhouse gas emissions by 20% compared to 1990 levels, improving energy
efficiency by 20% and promoting the use of energy produced by renewable sources
to 20% of total energy consumption in the EU. The targets were entered into leg-
islation by the EU climate and energy package (the “EU Climate Package”, see
more below) in 2009. In addition, in an attempt to boost the international climate
change negotiations, the EU presented a conditional offer to raise its target for
2020 emissions reduction from 20% to 30% if “a global and compréhensive agree-

ment” would be reached.
3.1 Climate Change Policy Measures and Law-making Competence

The different types of policy instruments of the EU’s environmental policy
are, for example, regulatory instruments, market-based mechanisms, informa-
tional instruments and voluntary agreements. Of these, the most common policy
instrument is regulation, which customarily is enforced through some sort of dis-
ciplinary action. The choice of instrument is often the result of a political process
that includes an assessment of subsidiarity.

Pursuant to the TFEU, the EU has the competence and is responsible to
take measures for protecting the environment, while at the same time taking into
account inter alia the principle of subsidiarity. ©® EU-level legal acts based on
TFEU Article 192 are aimed at improving the protection of the environment and
human health by setting out minimum standards to be attained. Nevertheless,
member states are allowed to take more stringent measures as long as they are
compatible with primary EU law, such as the free circulation of goods on the EU
internal market, Too stringent measures on national level may be deemed a barri-
er to trade. These are referred to as EU-level ‘legal margins”; i. e. limitations as

to the policy instruments introduced on member state level. For the public inter-

@ COM (2008) 30 final.
@ As stipulated by Article 5(3) of the TFEU, the EU shall “act only if the objectives of the proposed

action cannot be sufficiently achieved by the member state”.



