SHEHE I X2 R R < SRR RREERE 7 WA RHE

a
HFESR T o e e

Legal English  ( #{E )

Q""Q‘ WUHAN UNIVERSITY PRESS
&) 255 = 1 it




HEHEH-IH S ER A< IR RREERE ? WHE KHe

@

Ak K#E HE
w/l /1

Legal english  ( HK[H

WUHAN UNIVERSITY PRESS
BN A S H RRAE

Q
&/

0
4 a3
g
s 5
O 4
Nrveetls,

L R R R A i e 7 o R A

A 6 Am-K FEE ARS M e U RS R H B e R
ﬂnﬁﬁ%%ﬂ%ﬂ%ﬂ@%ﬁ& A.Efvﬁmﬁ@@ MNOH_.N_.u @NEVV xﬂmﬁ

L R e A R A (R ) M i m
[ E R b <Ac e EEnE I | (EhdhErE (2015]) 72up ) wmg



£ & E I

D%, B, 1988FH4E, TmEiEMA, REEEML,
MATMHRENBERBERRZN, R (R ) TEWE,
A& £EUCA (University of Central Arkansas) %3], =&
MEZEFENEMERTR TN MEZFLNICERESH
BItE, TEHBABRIBNEZNBSETIRE. ERRX
TRE, 25ZHRHARE,

Wm, B, 19765 4%, EFEL, 2FFELE, WA
[TRIMNBINRARZZAZRBEIR, RET MORZE. RIPRZE
TRA. TEARFTEATE, FEHE, HRERETEHLIR,
ERFRRXEORE; ZRFRRBXBARBOHKIIAREX
BH, IFEFXRUNBEESTIE -, HEWUE—H. &S
WE—I. ERME NI BUHRMREGE. HRKR,
BHWITATEKE "HERAFTHIB" , AR FESFER
FETIR BREFNER. THE "SERAL"



BE &

AR, MEEERIGS LA, RESMBERIL2HEED LR, REEME
BURE¥EEN—NEEIN, YHREERLBRIGFEREZR, REEENASTER.
TR LA BAE AR B, FRXA R EA O R I TR,

HEBEGIRBNE 30 R4, FDEEIRE MR EE SN EA TR, HHEER
CIFRm AE AR, EHRT, BT W SCHlm M A% LR T, B 2002
FEIRTIEERGE—FEE R, FEC R A FER AR, e a5
FHBESE L WAL, BREELE M WAEFR RS . #EARIELERIUET
B, R RIIMEE Tl R A i B,

FEXPE R B ANE S HF LR, R B ARG S S ERARS B U T BE R
577, VUG R Ak B i A M B SR SR T EL, AL, M AP ARE RS Sk LR s
WETH | BRRFN A B R0 B U LA BB RIE T ARy, AR T
2 50 Frmi i 100 RAELBIMLL L ARIT, BE, AFFH, 5 TXE “2F
i F RN R A NA S SR R TIAKING G BOM 7 . AEHA L 40 M, BIEEFERL
EHREMRRIRER, K—WEAE], SRR,

AEHME M TR EE, DRI GmEiRs ABmE 8RN T m, @
MREAIFE], EERM, AFEE, eI, UNMIEEIATEOT, BeRGE
HAERARIR, O TITERA W OB BE B, B5RE, FEH
MEF W T AN

L. FEE LA A ‘

AE B NG E A FR _EBORA B8 00 DR 5L 55 ML 4T 6 o, DUA B SCRBIE R b &
B, TEREERT, SBMIEE S Y521 th 777 i KA R R AR B oA B
B, 51 A BA U AR N DR AR, O S W SRk
AN, RBRHCE, BETEERRSER,

2. B ESHAL

M, HHEBET AR RSB, AR, RUAGH AL, 1§
FHCE | ERBCRES, AEEMTERE IBRPEMRMAREH T %, BF THER
MBI BRI B F TR, B TR SBIREAF2AE A EFINRE, FEH
FHAHIE T IR (PPT) fHEEEFERA,

3. BRH A i

AEEMABEUEAEERE  BEEF MRS INE SR LR AR, 56N

1



ERERE (XEEH)

F., BEMHFEHREGFTSEGIZNREE, MEAARE | REORE | SRR E] . E R
Bl ALK R . B Rk LRRE . AT S5 EEE,

4. HFENBERBR2EN

AEHMETRAERS el EREE, BERE™E, RS IR
SHE U R FRM AR E, BEVYEFENSUBWRES ARE, B4 LA H 4
g m L, 5192 %,

5. 2R | 40 R

AREHME T AR MEMNERAN, 7E5H FEEEA TR, HRkFEie ke fl
FERZEIY R M MR A, R F B AR R e 5 EER G T
B, Wit &2k MEFRE ik . S5 mAREE i, URLHESHTR, sitls
TR RS, (BEMNIWE T8E L8 k@A BT e, R RKE . o
RHUENE,

6. IE N I HROL A I A S 5 B RS SR Y R 2

REHM AN HEBERG — f k% A R A EE AP FARE R (ol A m
BRI ) BOR, EIEEESL SR, eI RER R SIS, MIESSBRIRANS,
HomERRE S AN ARG R S,

R E M BEAREE R THL W EMEARY, —BARMEE S8 &R LBBCOT . K
TAOBEMBUNRBITE, SEEM R2EAREEEIT ARG T =780 1 Rk S F6
Fr, MEAEE ., EZEAFERRFECESEENNARRMRGOERE ., ik, #&i1—
HABEE I AREM REARAZESES RS REINAETE, FBEERTES L,
¥ BalB) F1 4 5 AR BB LAG B SRR SO B, B — DR EM KR E
YERY B B RRAERFOLE], 203 B AnE s XRHF A BB ASGES R %8 B E 2
KRBT E B R, FReh, FRAKEASCGHSPERRE “SRBIETTR” hRE
Mrfl, FEHEIRRE RS,

DL EHE A WA NSEE T, £ FEE 50 BT ER 100 42 558 . M. JH
REARN, BE., BEE, LHCEROE IR ERMNEFRHE B WHRE, MATA
EHMARE RN ; RO G h RS R, Mt—miidigisk, Ak
EHM AR TR RRS ; EREE . ARG, TES R EH RN B
FIRSEHE, BOBEEF, AAREH W HBEREE T 3R,

HAHEMERFET/E, HbhEi 5k, AAffs. Am, E&F rafmE &k
LAY 5 1 52 5, AERBBIX A RERRFFF A, 7EXE, RERGRIEAITG
i, JEmfTR AR AR

K

201545 A4 BT M IHEE



SR (Legal English) , B BiEs (Legal Language) MH—#f, 18 DL B
LAY, ST IR E]E S o OB B I B A SRR R R S AE T, IRE AR
EEREEER DL SR A B AR VR A B S S I T FH AR . 20 tH4D 80 AFRIRE I mike
B T AR R, KRR R EREY K, fEHE ESP (RITHEZEE) &
Vit A FH OB TP A B R, INERSGIE R BB R E M, B ATE A SR ERE
SEN I EREREELWOARE | RRAEBE, EEEE A T E#ER R
A —IT RS R ST, EERA T — LR INE . KB R RS XKAEE, X
HoXT IR = SR W IMNERAA B TAER G T R MR, ARG RIMINERAA E
PrLBE NI ERZ —, IKEBIMNER G ERUCAE S A A B SR T i Tr

ST RIE R IOE RN T &Pt S R RIZESR, AR TRIBHT F
BRHERE, AP ERETIHNHSTRMTRMRS, 5HMELEMRFE K,
APEBENARE R, DISEEEAREEEE ) R EE S AR, EERE
BRFEHIR A ZEREMF L FFRGAN N ZEFRE RN EFE-TERIES
¥, REIET WA E, AL SE E A AR ghHE A B BT BB SRR I A A TR E AR
FHEG—E, NERRFREERAEREIN TR, ABERESCNRREK, BT
A A R AR B, 53— AL RE T B R e 1 DR 3E AR ) AR AR TR LR A AR
2, APFERSOEENREREA —EREMESEEM, BRABEARPREERLER
EERIENG SRS

REMBRE 5 TAGmE RN WTF .

HEE (REBEME P RARKER R, PR EBE IR PE S L) | 2
SR BT ERX A REEREE . TEWERBEIERFMP=BIEER L), w558
+

HHEB (MHEERRARERR EERR , WHAFREEM L), #EH+—, +
—. T=&;

AR (SR BEARTL) , WMEHAE;

XIEE (PEBOERFREREERTEEEL ), EELE;

XIES (JARPHMERITE S FTAIT, N KRR A t), REHTHE,

g (JTMREEM H2EREBGRET, REFEFML) | 8 () RIMEINAKEE
EhEESZ, Bt g%l LE), #ES TS, Th, TAE,



ERRE (XE®R®)

AFIE (MR RFEERBEEN, £ EZEWBMN L RFEREHHEHL), HEHE T
. —+E;

WG (EWRFEREREEEE L), REH—. =, =F;

& (EIKFEEFREEREEEL) ®EF/N. 25,

B (REBIMNKFESFEL), /EHEN, AE;

FRAE (PILRFSNEEABINEES F RN HIES FiE 1), XIEE (RNK¥ER
BEWIRFE L) REHILE;

FR (EEBEHFREFEREL) REHE . —+—3,

BRERA (ERHARMERE BT, EEARE/RKFEG L), #hE (M HBOL 2R
BWRESKE) 25T A BHRHAETBR TAE,

AFH S KNG E S TR ERAFTIT, 2P%EB0RESEERES &AM
S5\ R RERERMN MgmEBEY, RAHERATEETIE, XN ERE SRS ZHE
PR AR TGE R M SOEFE B R, HEMRIN T A2, KB
BANAH, AAREEREERBN SRSV TREEREREEBIENS (American Asso-
ciation of Law Libraries, AALL) . £ EESERZHEAEIEE (htps: //www. oyez. org/) |
HEAFEENINE

i FETE SR A RIRR S, BB MARE T, HIEE R IE,

w &
2017 4E 4 AFIM



WF KR Legal System «-oooooeeeeeeeeeniiiei 1
£—%F E@EM Legal Thought - eoeeeeemmrirmmrmiins 8
E=F FEHE Legal Education - oooevreeriineriniiininn 14
SNE E  Constitution - <omreetiimii .. 20
WHE (TEE Administrative Law  «-oeceeereeeresereeaaannns 25
HEAE FEBE  Judiciary ----coeiceesine i, 30
HEE F3E Criminal Law - e, 39
#)\E MEFIFY Criminal Procedure ««--wttoeeereenemnni 46
FAE RHGE  Civil Rights Law «--ovimmereeerin.. 54
E+E REIFIAE  Civil Procedure «----ooceeomeeeermeememnens 61
4+ —F SEE Contract Law «--wcoeceeereremimcm. 69
S+ TEF WMFEE  Property Law «c-oooooieriiinniiiinnn 77



BRRE (XE%HE)

B S0 BE: . TRtk it o 1o o 5 P g hn s s s ohi 55665 SHIES S SRS S esn BSOS 87
E4E MIRFAGE  Intellectual Property Law «cooceeeerier., 96
g+FHE BHE Commercia! TLWF xront sormz s sy = cigh s mme P AL { e mmm amn e saism mocmaiess vamass 104
HF+XE AFE  Corporate Law -«oooreeseeesmmeniiiennnss 348l sses sanensasrsnasanas rones 112
F4HEE EHE  Securities Law reccreeeererrrmrariiiiarieieieiiiren 122
H4+\E BFTE  Bankruptey Law  oecoeeeesesssbinenin e 131
WA RIRE . Insunance Law  csrsnessvr - dairiassiheesiemmeifhonssveses covses savans sanass 140
BEE N Rk Tam Laam: . i sonsininse sy s s ooy s By s dip e dfiins sowins erianss i insi saniis 148
=4 —% BEEE  International Law ««--.:-oseeretserreeesirarasiiaiinnneisrenessnesinnnn, 157
B8 HERESEME  WTO LAW -oocovrrereeerrmmmmmiioneetiiaeeeriiimin.. 165
T P P R TR PR 172
FHE LR o vovos covwnenuns sunows ovvin s s6va s s guEs s KORE S EEVETS SRS SESIA P USEES KB EEE S EEED VE S LS LETAT B B 193



BE—=

IR A
Legal System

EREE

‘Background Introduction
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Text and Notes

The most significant difference between common law and civil-law systems is the type of

authority each looks to as its principal source of law. The lawyers from civil-law systems rely on
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rules stated in detailed legal codes with historical roots reaching back to the Roman Empire or
earlier. Common-law systems rely on principles announced in judicial opinions issued in the
settlement of actual disputes, usually between private parties.

Lawyers and judges in civil-law systems are engaged in learning and interpreting detailed
statutes. Lawyers and judges in common-law countries are engaged in locating and analyzing
judicial precedents. Different mental processes are used to reach decisions. Working with civil-law
codes requires deductive reasoning ( general to particular). The common-law system involves
inductive reasoning and analogy (looking at analogous specific cases to find general principles
applicable to the case in issue ). The common-law system also involves deductive reasoning.
American lawyers look to the reasoning of specific cases to develop general rules applicable to
future cases. The general rules, so derived, and often expressed in the Restatements, are then
applied to new specific cases in a deductive process similar to those used in civil-law systems. In
actuality the two systems have much in common and may be moving closer together. Nevertheless,

significant differences exist.
1. Role of Scholarly Commentary

The role of scholarly commentary is more significant in civil-law systems than in common-law
systems. When judicial precedents are the primary binding authority, legal analyses will focus on
what judges have written more than on what scholars have written. United States lawyers use
scholarly commentary to find their way around in an area of law with which they are not familiar.

But legal research of specific, identified issues will focus more on judicial authority.

2. Sensitivity to Technological Change

Common-law systems are especially sensitive to changes in technology. The doctrine of
judicial precedent could not flourish until developments in printing presses ( after 1500) made
printed reports of judicial opinions readily available. The methodology of praclicing law in
common-law countries underwent a tectonic shift, beginning roughly about 1980, when various
computer-related technologies became available. Significantly, the methods of locating, retrieving,

and updating judicial precedents are completely different today from they were 40 years ago.

3. Use of Judicial Opinions

In some respect civil law and common law may seem to be moving closer together. Lawyers in
both systems pay attention to judicial opinions. However, in civil-law systems a long line of prior
precedents may be required before judicial authority is given significant weight. It has been
suggested that a doctrine of “jurisprudence constancy” ( settled jurisprudence) is followed in
Louisiana and many European countries. The doctrine provides that a consistent line of judicial
decisions on an issue is entitled to great weigh.

In common-law systems the effect of judicial precedent is instantaneous. In July 2010, at her
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Senate confirmation hearing, Supreme Court Justice Elena Kagan described a decision of the U. S.
Supreme Court that had been handed down the day before as “ precedent” binding on all courts in
the United States.

Differences between common-law and civil-law systems in the use of case law are particularly
striking with respect to statutory interpretation. Partly because American statutes are less detailed
and comprehensive, partly because cases acquire instantaneous effect as binding precedent,

research of case law is an essential part of statutory interpretation in the United States.
4. Use and Nature of Statutes and the Restatements

Common-law systems are increasingly enacting statutory law to supplement or restate judicial
precedent. However, for the most part, statutes enacted in common-law systems do not have the
comprehensive characters of civil-law codes. Some statutes are enacted to fix or adjust a perceived
problem in a common-law rule and are narrowly tailored to that purpose. Even statutes with a
broader purpose, such as the British Sale of Goods Act or the American Uniform Commercial
Code, do not have the broad comprehensive coverage or detailed provisions of a civil-law code.
The result is that statutes in common-law countries do not look like civil-law codes.

The American Restatements of Law, for common-law lawyers, play a role similar to civil-law
codes. Although not binding authority, the Restatements enjoy such respect that they are often the
starting point for legal research. A civil-law lawyer may logically conclude that United States
lawyers use their Restatements much as civil-law lawyers use their codes.

There are, however major differences: that the Restatements are not binding, and they are
not written in the style of comprehensive codes, the Restatements are the product of common law
while at the same tim they restate it. The common law continues to evolve, and the Restatements
are changed at regular intervals to reflect that evolution. American lawyers, whether interpreting a
statute or applying and interpreting a Restatement, focus their research on case law. The case law
is binding precedent, even though the restatements are not.

Common-law judges are likely to be more “creative” than their civil-law counterparts in
statutory interpretation. This is due, in part, to the more specific, less comprehensive nature of
common-law statutes. It is surely also due to the common-law background and training of the

judges.
5. Content of Judicial Opinions

In the United States, the general areas of common law, torts, contracts, property,
succession, family law, and criminal law have been generally left to state-by-state regulation. The
significant developments in American common law are found in the reports of the decisions of the
various state supreme courts. Judges writing with awareness that they are writing opinions that will
be read as binding precedent likely to expand more effort in explaining their conclusions than

judges announcing decisions in legal systems in which judicial opinions are not binding precedent.
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Common-law lawyers have been trained to strive for judicial opinions to include thorough
explanations.

Lawyers practicing in matters subject to the CISG, have been required to confront the striking
differences in the structure of judicial opinions in different countries. The CISG is a rather unique
treaty because it states rules applicable to private contractual transactions that must be interpreted
and ‘applied by lawyers, courts, and arbitration tribunals in more than seventy nations with a
variety of legal systems. The Convention mandates: “In the interpretation of this Convention,
regard is to be had to its international character and to the need to promote uniformity in its
application...” In pursuing that mandate lawyers and judges are required to seek out and consider
judicial interpretations from other national jurisdictions and legal systems. That process has
exposed the differences in style and emphasis of judicial opinions. The process may bring more

uniformity to the style and content of judicial opinions.
6. Selection of Judges

The foregoing suggests that the statutes look different and the judicial opinions look different
in common law and civil law countries. If you have an opportunity to observe a court in the United
States, you might conclude that judges also look different.

United States judges are usually selected from the senior members of the legal profession near
the peak of their careers. In the federal courts, judicial appointments are made by the president
and are for life. In state courts, a judgeship is usually the last employment before retirement. A
judicial appointment, even for trial judges, is a position of respect and prestige, both within the
legal profession and in society at large.

Following World War Il many European countries established constitutional courts that have
jurisdiction over matters arising from constitutional issues. Judges of such courts are of an age,
experience, and status similar to U. S judges. But in many civil-law countries, judges of courts of
general jurisdiction are young, recent university graduates, who are often at the beginning of their

careers. The judicial function of such judges is different from the function of American judges.
7. Functions of Judges

In addition to presiding over dispute settlement proceedings, American judges have three
distinct powers that transcend individual cases

They review the constitutionality of legislation and other actions of the federal and state
governments.

They interpret and apply legislation in decisions that establish precedents for other courts.

They develop, announce, and apply rules of common law in the tradition of English common-
law judges.

The American legal system imposes on its judges a relatively unique combination of powers,

each requires different skills. Further, the American expectation is that judges at all levels, from
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trial courts to the United States Supreme Court, will perform all of these powers. The most
complex constitutional litigation begins in a trial court.

The American legal system is “judge-centric.” Law is learned by reading judicial opinions.
Boundaries between the branches of government and between the states and the federal government
are defined by judicial opinions. The opinions of the United States Supreme Court are accepted as
the final word in disputes about constitutional interpretation.

There is heated public debate about how the judicial powers should be exercised. A few years
ago, when John Roberts, the present Chief Justice of United States, was being considered for
appointment to the Supreme Court, he responded to a question about the judicial power by
likening it to an umpire in a baseball game:

Judges are like umpires. Umpires don’ t make rules; they apply them. The role of umpire and
a judge is critical. They make sure everybody plays by the rules. But it is a limited role. Nobody
ever went to a ballgame to see the umpire.

Many American lawyers view Roberts’s analogy as an unduly modest and humble response.
Some would suggest that it ignores 900 years of common-law history. To be fair, Roberts
undoubtedly had in mind the Court’s role in constitution interpretation and judicial review when he
made the comment. But even with respect to judicial review, what does the umpire analogy
express? Compare the statement made by Chief Justice John Marshall in 1819 This provision is
made in a constitution, intended to endure for ages to come, and consequently, to be adapted to
the various crises of human affairs.

(Adapted from The American Legal System for Foreign Lawyers, Reiley. Eldon H., Kluwer
Law International, 2011.)
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Exercises and Paragraph Translation

1. What is the most significant difference between common law and civil-law systems?

2. What mental processes are used to reach decisions in civil-law country and common-law
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country?

3

. In which system, the role of scholarly commentary is more significant?

O 00 9 O b b

Nowadays, do the significant differences between two systems exist?

. Which system is especially sensitive to changes in technology?

. What's the difference between Restatements in US and Codes in civil-law country?

. What’s the difference between two legal systems of the judge?

. What’s the difference between common-law and civil-law systems in the use of case law?

. In addition to presiding over dispute settlement proceedings, what are the American

judges’ distinct powers that transcend individual cases?

10. How do John Roberts, the present Chief Justice of United States, respond to a question

about the judicial function?

Paragraph Translation

The most significant difference between common-law and civil-law systems is the type of

authority each looks to as its principal source of law. The lawyers from civil-law systems rely on

rules stated in detailed legal codes with historical roots reaching back to the Roman Empire or

earlier. Common-law systems rely on principles announced in judicial opinions issued in the

settlement of actual disputes, usually between private parties.
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