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Morrison v. Olson

The Appointment of an
Independent Counsel

M 5L A 5 B H A A

R R X 2tk H EBmRE AR
Morrison v. Olson, 487 U.S. 654 (1988).

4

This case presents us with a challenge to the independent counsel
provisions of the Ethics in Government Act of 1978. We hold today
that these provisions of the Act do not violate the Appointments
Clause of the Constitution, Art. II, § 2, cl. 2, or the limitations of
Article III, nor do they impermissibly interfere with the President’s
authority under Article II in violation of the constitutional principle of
separation of powers.
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Briefly stated, Title VI of the Ethics in Government Act (Title VI or
the Act) allows for the appointment of an “independent counsel”
to investigate and, if appropriate, prosecute certain highranking
Government officials for violations of federal criminal laws. The Act
requires the Attorney General, upon receipt of information that
he determines is “sufficient to constitute grounds to investigate
whether any person covered by the Act may have violated any
Federal criminal law,” to conduct a preliminary investigation of the
matter. When the Attorney General has completed this investigation,
or 90 days has elapsed, he is required to report to a special court (the
Special Division) created by the Act “for the purpose of appointing
independent counsels.” If the Attorney General determines
that “there are no reasonable grounds to believe that further
investigation is warranted,” then he must notify the Special Division
of this result. In such a case, “the division of the court shall have no
power to appoint an independent counsel.” If, however, the Attorney
General has determined that there are “reasonable grounds to
believe that further investigation or prosecution is warranted,” then
he “shall apply to the division of the court for the appointment of
an independent counsel.” The Attorney General’s application to
the court “shall contain sufficient information to assist the court in
selecting an independent counsel and in defining that independent
counsel’s prosecutorial jurisdiction.” Upon receiving this application,
the Special Division “shall appoint an appropriate independent
counsel and shall define that independent counsel’s prosecutorial
jurisdiction.”

With respect to all matters within the independent counsel’s
jurisdiction, the Act grants the counsel “full power and independent
authority to exercise all investigative and prosecutorial functions



and powers of the Department of Justice, the Attorney General,
and any other officer or employee of the Department of Justice.”
The functions of the independent counsel include conducting grand
jury proceedings and other investigations, participating in civil
and criminal court proceedings and litigation, and appealing any
decision in any case in which the counsel participates in an official
capacity. Under § 594(a)(9), the counsel’s powers include “initiating
and conducting prosecutions in any court of competent jurisdiction,
framing and signing indictments, filing informations, and handling all
aspects of any case, in the name of the United States.” The counsel
may appoint employees, may request and obtain assistance from the
Department of Justice, and may accept referral of matters from the
Attorney General if the matter falls within the counsel’s jurisdiction
as defined by the Special Division. The Act also states that an
independent counsel “shall, except where not possible, comply with
the written or other established policies of the Department of Justice
respecting enforcement of the criminal laws.” In addition, whenever
a matter has been referred to an independent counsel under the Act,
the Attorney General and the Justice Department are required to
suspend all investigations and proceedings regarding the matter. An
independent counsel has “full authority to dismiss matters within his
or her prosecutorial jurisdiction without conducting an investigation
or at any subsequent time before prosecution, if to do so would be
consistent” with Department of Justice policy.

Two statutory provisions govern the length of an independent
counsel’s tenure in office. The first defines the procedure for
removing an independent counsel. Section 596(a)(1) provides: “An
independent counsel appointed under this chapter may be removed
from office, other than by impeachment and conviction, only by the



personal action of the Attorney General and only for good cause,
physical disability, mental incapacity, or any other condition that
substantially impairs the performance of such independent counsel’s
duties.”

If an independent counsel is removed pursuant to this section,
the Attorney General is required to submit a report to both the
Special Division and the Judiciary Committees of the Senate and
the House “specifying the facts found and the ultimate grounds for
such removal.” Under the current version of the Act, an independent
counsel can obtain judicial review of the Attorney General’s action
by filing a civil action in the United States District Court for the
District of Columbia. Members of the Special Division “may not
hear or determine any such civil action or any appeal of a decision
in any such civil action.” The reviewing court is authorized to grant
reinstatement or “other appropriate relief.”

The other provision governing the tenure of the independent counsel
defines the procedures for “terminating” the counsel’s office. Under
§ 596(b)(1), the office of an independent counsel terminates when
he or she notifies the Attorney General that he or she has completed
or substantially completed any investigations or prosecutions
undertaken pursuant to the Act. In addition, the Special Division,
acting either on its own or on the suggestion of the Attorney
General, may terminate the office of an independent counsel at
any time if it finds that “the investigation of all matters within the
prosecutorial jurisdiction of such independent counsel have been
completed or so substantially completed that it would be appropriate
for the Department of Justice to complete such investigations and
prosecutions.”



Finally, the Act provides for congressional oversight of the activities
of independent counsel. An independent counsel may from time to
time send Congress statements or reports on his or her activities.
The “appropriate committees of the Congress” are given oversight
jurisdiction in regard to the official conduct of an independent
counsel, and the counsel is required by the Act to cooperate with
Congress in the exercise of this jurisdiction. The counsel is required
to inform the House of Representatives of “substantial and credible
information which the counsel receives that may constitute grounds
for an impeachment.” In addition, the Act gives certain congressional
committee members the power to “request in writing that the
Attorney General apply for the appointment of an independent
counsel.” The Attorney General is required to respond to this request
within a specified time but is not required to accede to the request.

The proceedings in this case provide an example of how the Act
works in practice. In 1982, two Subcommittees of the House of
Representatives issued subpoenas directing the Environmental
Protection Agency (EPA) to produce certain documents relating to
the efforts of the EPA and the Land and Natural Resources Division
of the Justice Department to enforce the “Superfund Law.” At
that time, appellee Olson was the Assistant Attorney General for
the Office of Legal Counsel (OLC), appellee Schmults was Deputy
Attorney General, and appellee Dinkins was the Assistant Attorney
General for the Land and Natural Resources Division. Acting on
the advice of the Justice Department, the President ordered the
Administrator of EPA to invoke executive privilege to withhold certain
of the documents on the ground that they contained “enforcement
sensitive information.” The Administrator obeyed this order and
withheld the documents. In response, the House voted to hold the
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Administrator in contempt, after which the Administrator and the
United States together filed a lawsuit against the House. The conflict
abated in March 1983, when the administration agreed to give the
House Subcommittees limited access to the documents.

The following year, the House Judiciary Committee began an
investigation into the Justice Department’s role in the controversy
over the EPA documents. During this investigation, appellee Olson
testified before a House Subcommittee on March 10, 1983. Both
before and after that testimony, the Department complied with
several Committee requests to produce certain documents. Other
documents were at first withheld, although these documents
were eventually disclosed by the Department after the Committee
learned of their existence. In 1985, the majority members of the
Judiciary Committee published a lengthy report on the Committee’s
investigation. The report not only criticized various officials in the
Department of Justice for their role in the EPA executive privilege
dispute, but it also suggested that appellee Olson had given faise
and misleading testimony to the Subcommittee on March 10,
1983, and that appellees Schmults and Dinkins had wrongfully
withheld certain documents from the Committee, thus obstructing
the Committee’s investigation. The Chairman of the Judiciary
Committee forwarded a copy of the report to the Attorney General
with a request, pursuant to 28 U. S. C. § 592(c), that he seek the
appointment of an independent counsel to investigate the allegations
against Olson, Schmults, and Dinkins.

The Attorney General directed the Public Integrity Section of
the Criminal Division to conduct a preliminary investigation. The
Section’s report concluded that the appointment of an independent
counsel was warranted to investigate the Committee’s allegations



with respect to all three appellees. After consulting with other
Department officials, however, the Attorney General chose to apply
to the Special Division for the appointment of an independent
counsel solely with respect to appellee Olson. The Attorney General
accordingly requested appointment of an independent counsel to
investigate whether Olson’s March 10, 1983, testimony “regarding
the completeness of OLC’s response to the Judiciary Committee’s
request for OLC documents, and regarding his knowledge of EPA’s
willingness to turn over certain disputed documents to Congress,
violated 18 U. S. C. § 1505, § 1001, or any other provision of
federal criminal law.” The Attorney General also requested that the
independent counsel have authority to investigate “any other matter
related to that allegation.”

On April 23, 1986, the Special Division appointed James C. McKay as
independent counsel to investigate “whether the testimony of Olson
and his revision of such testimony on March 10, 1983, violated
either 18 U. S. C. § 1505 or § 1001, or any other provision of federal
law.” The court also ordered that the independent counsel “shall
have jurisdiction to investigate any other allegation of evidence of
violation of any Federal criminal law by Theodore Olson developed
during investigations, by the Independent Counsel, referred to
above, and connected with or arising out of that investigation, and
Independent Counsel shall have jurisdiction to prosecute for any
such violation.” McKay later resigned as independent counsel, and
on May 29, 1986, the Division appointed appellant Morrison as his
replacement, with the same jurisdiction.

In January 1987, appellant asked the Attorney General pursuant
to § 594(e) to refer to her as “related matters” the Committee’s
allegations against appellees Schmults and Dinkins. The Attorney



8 Legal English Book 7

General refused to refer the matters, concluding that his decision
not to request the appointment of an independent counsel in regard
to those matters was final under § 592(b)(1). Appellant then
asked the Special Division to order that the matters be referred
to her under § 594(e). On April 2, 1987, the Division ruled that
the Attorney General’s decision not to seek appointment of an
independent counsel with respect to Schmults and Dinkins was
final and unreviewable under § 592(b)(1), and that therefore the
court had no authority to make the requested referral. The court
ruled, however, that its original grant of jurisdiction to appellant
was broad enough to permit inquiry into whether Olson may have
conspired with others, including Schmuits and Dinkins, to obstruct
the Committee’s investigation.

Following this ruling, in May and June 1987, appellant caused a
grand jury to issue and serve subpoenas ad testificandum and
duces tecum on appellees. All three appellees moved to quash the
subpoenas, claiming, among other things, that the independent
counsel provisions of the Act were unconstitutional and that
appellant accordingly had no authority to proceed. On July 20,
1987, the District Court upheld the constitutionality of the Act and
denied the motions to quash. The court subsequently ordered that
appellees be held in contempt pursuant to 28 U. S. C. § 1826(a) for
continuing to refuse to comply with the subpoenas. The court stayed
the effect of its contempt orders pending expedited appeal.

A divided Court of Appeals reversed. The majority ruled first that an
independent counsel is not an “inferior Officer” of the United States
for purposes of the Appointments Clause. Accordingly, the court
found the Act invalid because it does not provide for the independent
counsel to be nominated by the President and confirmed by the



