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Preface

A university campus, if it holds no intellectual activities or possesses no aca-
demic atmosphere, no matter how physically beautiful or modern it is, it would
be spiritually desolate and barren. In fact, the earliest historical European uni-
versities started from academic learning. The relationship between a university
and the academic learning cannot just be interpreted literally, but more impor-
tantly, it should be set on the ideas and academic learning which are the so —
called sources of the energy and vitality of all universities.

Zhongnan University of Economics and Law is a high education institution
which enjoys rich academic atmosphere. Having the academic germs seeded by
such great masters as Fanwenlan, Jiwenfu, Panzinian and Mazhemin, generations
of scholars and students in this university have been sharing the favorable aca-
démic atmosphere and making their own contributions to it, especially during the
past fifty — five years. As a result, at the beginning of the new century when a
new historical new page is turned over with the combination of Zhongnan Univer-
sity of Finance and Economics and Zhongnan University of Politics and Law, the
newly established university has set its developing sirategy as “Making the Uni-
versity Prosperous with academic learning; Strengthening the University with sci-
entific research”, which is not only a historical inheritance of more than fifty
years of academic culture and tradition, but also a strategic decision which is to
lift our university onto a higher developing stage in the 21st century.

Our ultimate goal is to make the university prosperous and strong, even
through our struggling process, in a greater sense. We tend to unify the destina-
tion and the process as to combine the pursuing process of our magnificent goal
with the practical struggling process. The youth’s Academic Library of Zhongnan

University of Economics and Law, funded by the university, is one of our specific
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measures.

The guideline or academic theme of this Library lies first at promoting the
publishing of selected academic works. By funding them, an academic garden
with high — quality fruits can come into being. We should also make great efforts
to form the awareness and atmosphere of selected works and improve the quality
and standard of our academic productions, so as to make our own contributions in
developing such fields as finance, economics, politics, law and literate humani-
ty, as well as in working out solutions for major economic and social problems fa-
cing our country and the Communist Party. Secondly, our aim is to form some ac-
ademic teams, especially through funding the publishing of works of the middle —
aged and young academic cadreman, to boost the construction of academic teams
and enhance the strength and standard of our academic groups. Thirdly, we aim
at making a specific academic field of our university. By funding those academic
fruits which have some original or innovative points in their ideas, methods and
views , we expect to engender our own characteristic in scientific research. Our fi-
nal goal is to form an academic school and establish an academic idea system of
our university through our efforts. Thus, this Library makes great emphases par-
ticularly on the middle — aged and young people, selected works, and original ac-
ademic monographs.

Sowing seeds in the spring will lead to a prospective harvest in the autumn.
Thus, Let us get together to cultivate this academic garden and make it be opulent

with academic fruits and intellectual flowers.

Wu Handong
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Abstract

Our legislative research in protecting intellectual property starts so late that
it is restricted in analyzing constructive conditions in the establishment of specific
crimes and criminal punishment in microcosmic aspects. But rarely criminal re-
search follows the overall or basic theory of protecting intellectual property such
as basic grounds, basic principles or basic position. Although this closed self-
contentment of research methods or murmurous technology can solve parts of it,
we can’t get at the root of the problem radically because the scope of research lim-
ited in the area of criminal law results in the situation as one can never discern
the true face of the mountain if one can only look out from within these
hills. Thus, in this paper, the author will discuss; firstly, the study of the bas-
ic theory of intellectual property infringement so as to change present weak situa-
tion of the basic theoretic study on criminal protection of intellectual property;
secondly, several angles or methods for studying aim at normalization methodolo-
gy of scholarly treatise. The article explores criminal protection not only in the ar-
ea of criminal law, even more outside the law. Methodologically, we no longer
list simply historical materials or other legislative rules and flatly use in our legis-
lation, but interpret causes and rationality of legislative rules or suggestions at
home and abroad in the setting of social culture for explaining adequately corre-
sponding defects and promoting improvements. The five parts will respectively dis-
cuss basic theories of intellectual property, basic grounds or principles of crimi-
nal protection of intellectual property, and compare our related legislations with
others. Finally, the author will offer a few ideas to improve it.

Chapter 1. Basic Theories of Intellectual Property. Studying criminal protec-
tion of intellectual property means we have to run between science of intellectual

property law and criminal law, and communicate or converse among sub-
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jects. Criminal law must realize basic particular attributes of protected intellectual
property to bring about legitimacy and appropriateness of criminal protection of in-
tellectual property. Thus, the chapter will introduce basic theories of intellectual
property as the theoretical background and supporting of research on full-text. The
contents include concepts, characteristics or the philosophical foundation of in-
tellectual property, and the system of protecting intellectual property.

Chapter 1L the Basis of Criminal Protection of Intellectual Property. The
chapter will describe reasons and important meanings of strengthening criminal
protection of intellectual property. Secretive and coniractile qualities of criminal
law decide that it can not intervene freely in every corner of social activities. So
criminal law is faced with proving its legitimacy when it has the intention of pro-
tecting intellectual property. Under the circumstances our criminal law has pre-
scribed for infringing intellectual property that it’s essential in proof of its legiti-
macy; firstly, intellectual property has been disputed all the time since it origi-
nated. The argument of literariness possession depicted an tottery image of intel-
lectual property in controversy in the 18th century. Intellectual property is not on-
ly controversial on historical procession, but also embarrassed in three-ply inter-
national trends of objecting to intellectual property during the present time. Sec-
ondly, academic community of criminal law treats the dispute of legitimacy of in-
tellectual property scornfully. The chapter will explain legitimacy and necessity of
criminal protection of intellectual property by globalization, international law,
property law, economic law and criminal policies.

Chapter III. Basic Position of Criminal Protection of Intellectual Proper-
ty. There are serious valuable differences of criminal protection of intellectual
property that the equitable problem of self-interest or social good, the value ori-
entation of personal liberty or social order, the political tendency of strong pro-
tection or vulnerable protection, the legislative direction of localization or inter-
nationalization and the legislative style of the scattered type or the integrated type
exist always. Different options about above disputes are the basis of differences in
the specific system design of criminal protection of intellectual property. For ex-
ample, academic community of criminal law in China unanimously demanded for

expanding the criminal loop of penal law. Recognizing and evaluating rationally ir-
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rational attitudes of most criminal ‘scholars must dredge up basic position inten-
sively behind perfect suggestions. The chapter will define separately basic position
of criminal protection of intellectual property from the historical origin, actual ex-
ploration and future trend: public interest is preferential in balancing interest,
social orders are preferential in value orientations, and strong protection in politi-
cal tendency. Of course, we still have to persist in the phasic theory and scope
theory, the international legislative direction, and the dispersed legislative body
of the legislative style.

Chapter 1V. Basic Principles of Criminal Protection of Intellectual Proper-
ty. We need criminal protection of intellectual property, but it should be moder-
ate. We can not suppose any behavior ({ infringing intellectual property is crimi-
nal for preventing adverse consequences of overextended the criminal anten-
na. So, how to confirm the reasonable criminal protecting scope of intellectual
property? It’s the necessary solved problem in the whole chapter. Basic principles
of our criminal protection of intellectual property connect directly the scope and
depth of intellectual property interfered by criminal law in China, which is the
theoretical basis of inspecting and reflecting our criminal protection on intellectual
property. The author considers its content is to fix the depth scope of criminal in-
tervention. Specifically, it includes the suitable principle of actual dimension,
the prohibitive principle of legislative dimension, and the practical principle of
practical dimension.

Chapter V. Improving Criminal Protection of Intellectual Property in Chi-
na. The aim of this chapter’ evuluation is to get defects of our legislative rules
clear by comparative study of outer legislative rules and discuss solutions. How to
perfect our criminal protection of intellectual property? It has been the sum total
of assiduous study for years in academic community of criminal law. Internal opin-
ions of a large number of existing research results are identical or similar. That is,
almost all believe that criminal protection of intellectual property is insufficient
and should expand the scope of criminal protection by large-scale legislation. The
chapter sums up existing research results of improving criminal protection of intel-
lectual property from two aspects of research results and proving thoughts. The au-

thor recognizes the reasoning process of research results is susceptible because
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most scholars conclude distinctive features of legal rules at home and abroad only
after skimming through outer rules and contrasting simply with our rules. The re-
search method and research results for becoming localization straightly without
distancing or spotting differences. Thus, the author considers that confining im-
pulse to dilate more and adjusting criminal distribution are more cautious meth-

ods.

Key words: Intellectual Property; Criminal Law; Basis; Position; Prin-
ciples; Perfect
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