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»Les juges sont des Dieux*

Domat, 1660

Introduction

Few human activities have such mythological roots as the administration of justice.
In democratic, as well as less democratic regimes, the judge is endowed with unprece-
dented powers. The judge has the authority, and, generally, also the last word in determi-
ning the man’s fate, involving all of its essential aspects. The judge’s power to sentence
a person to death competes, in most extreme cases, with the Justice of God on Earth. Es-
pecially in the eyes of medieval people, the judge became the embodiment of God on
Earth. Such perception was not ruled out by professional communities; which is best illus-
trated by the introductory quotation by J. Domat, the great French jurisconsult.

Quite naturally, the general democratization brought by the modern period hit the
judges among the first. Not only for the close links to the monarch and the nobility did the
judges represent the ,Ancien Régime* symbol. The great political philosopher of the
French pre-revolutionary period, Ch. L. Montesquieu, in his famous work De | “esprit des
lois, ascribed the judges in the separation of powers only the role of ,la bouche qui pro-
nonce les paroles de la loi“.? In his 6th chapter of the XI book he concluded that ,of the
three powers above mentioned, the judiciary is next to nothing.“® It is a historical para-
dox that Ch. L. de Montesquieu* s work or legacy served as a persuasive authority in sha-
ping the new status and mission of judges and the judicial power in Slovakia after 1989.

This paradox is not the only one that may be associated with the current understan-
ding of the place and significance of judges and the judiciary. Even more evident are the
differences in understanding of the position of judges and the judiciary presented, on the
one hand, by the general public (and to a great extent also by the professionals) and by

1) DOMAT, M.: Les Lois civiles dans leur ordre naturel: le droit public, Ed. chez la Veuve Savoye, Paris,
1777, 1. part, p. 282.

2) These relatively mild words were expressed strongly in some parts, e.g. he stated that ,the judges
of the nation are no more than the mouth that pronounces the words of the law, mere passive be-
ings, incapable of moderating either its force or rigour.“ DE SECONDAT MONTESQUIEU, CH.: The
Duch zakonov, Tatran, 1989, p. 211.

3) DE SECONDAT MONTESQUIEU: Spirit of Laws, Tatran, 1989, p. 209.
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the judges themselves, on the other hand. Judges see the judicial profession in critical
danger, while the public reacts sensitively to the excessive independence of judges,
which in their eyes, is increasingly becoming a privilege of judges as part of the constitu-
tional right to judicial protection under the heading of human rights. This phenomenon is,
however, not only a Slovak specialty, nor is it associated with the turning point in the his-
torical development.

Instances can be found in all countries and in any modern or postmodern period; it
may suffice to skim the articles published in the older issues of La Belgique judiciaire. In
October 1919, the then Attorney General Callier wrote an article entitled ,La crise de la
magistrature“?. Four years later, his successor, Charles Mons® followed the same model,
and half a century later, also M. J. Matthijs®, the Attorney General. In 1973, the then At-
torney General, Ganshof van der Meersch, wrote about the existencial problems of the ju-
diciary and urged not to ignore the great danger threatening the judges and the courts.”

There will be times when the judiciary will be in crisis. This will usually be related to
the overall social and political crisis, particularly in the times of change. In Slovak history
such was the period at the end of 20" century, when in the 90s there was a radical chan-
ge of the state regime and subsequently a new independent state came into existence.
Two parallel phenomena were happening in the judiciary, the consequences of which,
whether positive or negative, can be felt in the present. They were:

- creation of factual guarantees of independence of judges,
- variations in the judiciary.
Independence of judges has been on the political agenda of civil and later on also po-
litical movements since 1989. Not only material but also social and political conditions
for application of independence of judges were adopted, in addition to some substantial

constitutional and statutory changes.® Legal guarantees of independence of judges have
sprung up, for example:

- indefinite term of judicial office,
- principle of non-transferability of the judge,

- removing possibilities of statutory interference of administration of courts into admi-
nistration of justice,

| 4) CALLIER: La crise de la magistrature, La Belgique judiciaire, 1919, col. 1329 ff.
| 5) MONS, CH.: La crise de la magistrature, La Belgique judiciaire, 1923, col. 193 ff.
‘ 6) MATTHIIS, J.: L avenir de la magistrature au tournant, J. T., 1971, p. 245 ff.
7) GANSHOF van der MEERSCH, W. J.: Réflexions sur l'art de juger et I'exercice de la fonction judiciai-
! re, J. T. 1973, p. 509.
New statutes were passed, the most important one was the Act No. 335/1991 Coll. on Courts and

e

Judges, as amended, which was effective until the end of 20th century. At the beginning of 21st
century, new statutes were passed, namely the Act No. 385/2000 Coll. on Judges and Lay Judges,
as amended, and Act No. 757/2004 on Courts, as amended, replacing the previously mentioned
statute.

Introduction i
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- the right to judicial self-government and the right to freedom of association for the
protection of judges “s rights,

- strengthening of judicial immunity and the principle of incompatibility with the exerci-
se of judicial duties,

- prerequisites for increasing the material and social conditions of judges,
- reinforcing the independent procedural position of the judge in the proceedings.

Despite the large positive changes in the statute of judges and functioning of the ju-
diciary, quite significant alterations in judicial stature of judges occurred. Paradoxically,
the reasons were not political pressures to remove the judges who served during the “old
regime”, as was the case in many former Eastern European countries such as Germany,
but a voluntary departure of judges to the private sector. This outflow, which weakened
the judicial profession not only quantitatively but also qualitatively, worsened the situa-
tion due to the lack/absence of successors to judicial offices.

Before 1989, the number of law graduates corresponded with the political notion of
state dying in order to create a communist society. According to Marxist-Leninist teachings,
the law dies with the state because the law is a product of the state, so logically, lawyers are
excluded, too. This resulted in an acute shortage of lawyers to reshape the regulatory envi-
ronment and apply the law. The social demand was satisfied more in the private sector
than in the public sector. Judges and also prosecutors were leaving to practice law as advo-
cates; the first half of the 90s can, therefore, be described as critical in terms of the judicial
profession. Quite logically, the issue of judicial legitimacy became central, but in a paradoxi-
cal antipole in terms of meaning and significance. For a temporary period, selection and
recruitment process of judges became more like enroliment. When analysing the judiciary
and the power of judges, it is even more important to start with judicial legjitimacy.

1. Judicial Legitimacy

The right to pass judgments and the source from which this right arose are crucial is-
sues for both the judiciary and the entire mankind. It is no coincidence that we do come
across these issues in the Bible; and the selection of judges by Moses may be considered
selection by ,political authority.“ Another alternative was to select judges from among
free citizens of Athens, but the abilities and qualifications of such judges were questio-
ned also by the most famous convict - Socrates.?

| 9) Socrates was sentenced to death by 501 judges drawn by lottery from among Athenian citizens. His
guilt was determined by 280 judges (211 voted against) and 360 judges (jurors) voted to convict
him. Socrates' s references to the judges can be found in Plato’ s work. PLATO: Apology. In. BROSTL,
A.: Aténsky l'ud proti obcanovi Sokratovi. KALLIGRAM, Bratislava, 2006, pps. 53 - 88.

1. Judicial Legitimacy ‘



