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Abstract

The relationship and dynamic balance between the “power” and
“rights” is the eternal theme of legal studies. If we put these two core
concepts into the particular area of administration, it manifests as the
game between “the executive power” and “the right to administrative
counterpart”. At this stage, the environmental protection in our country
is still “executive-led”, expressed in the rule of environmental law is a
legal order structure which is dominated by environmental
administrative authorities. So the implementation of the environmental
protection target largely depends on the operating condition of
environmental administrative authorities’ powers. In the macro context
of the present era of environmental nomocracy and sustainable
development, this book selects “environmental administrative penalty
power” as the proposition which is the the most active, the highest
operating frequency, the most representative form in the environmental
executive power. It proves the operational mechanism systematacially
from the angle of legal principle theory about administrative law and
environmental law, also it is very meaningful and necessary to put it as a
new dimension in environmental law research. This book analyzes the
“environmental administrative penalty power” on the static and dynamic
level. From the static aspect, we mainly definite the basic category,
elementary theory, value pursuit and it is the general programme and
basis to discuss the view. From the dynamic aspect, we discuss the core
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elements of the environmental administrative penalty power that include
the subject structure and disposition of authority, the implementation and
movement of authority, the supervision and restriction of authority
constitute. Each integrant part itself must be perfect that can optimize
their relations and form the benign interaction pattern.

About the basic category of environmental administrative penalty
power. The environment administrative penalty power is one kind of
exemplary rigid power which belongs to the category of executive power.
It means the power that the environmental administrative organization
and the legal authorized organization give the sanction legally to the
citizen, the legal person and other organizations who violate the
environmental administration legal. The generalized “environmental
administrative penalty power” not only includes the environmental
administrative sanction implementation power, but also includes the
environmental administrative sanction enaction power. It has the distinct
individual character because of environmental administrative
counterpart’s mighty feature, the particularity of environmental illegal
activity and complicated interest relations. The environmental
administrative penalty power is close with environmental legislative
power , environmental jurisdiction , environmental authority and
environmental law enforcement power which are also belong to the state
power system. The mutual coordinated and restraint relationship with

- each related authority can guarantee the environmental administrative
penalty power order and high efficiency. The environmental
administrative penalty power is originated from people’s authorization,
its movement needs the participation and the surveillance of each subject
of right, such as the administrative counterpart, the administrative
related person, the public and so on. Its purpose is to safeguard the
lawful right of administrative counterpart, to protect the environmental
power of administrative related person and the public, also to promote



the sustainable development of society.

About the theory basis and value pursuit of environmental
administrative penalty power. The establishment of environmental
administrative penalty power has in its own basis on administrative law
and environmental law, it has the realistic validity, necessity and urgency.
The environmental administrative sanction power takes the rational
principle and the theory of human nature as its philosophical basis, takes
the popular sovereignty and the decentralization theory as its political
foundation, takes the environmental resources trust theory and the
rational economic man theory as its economic foundation, also takes the
power controlling thesis and the right procedure theory as its legal basis.
How to realize the environmental justice, maintain the environment
order, promote the environment efficiency and serve for the environment
common good is environment administrative penalty power’s basic
value pursuit. Because of these intrinsic value pursuits that enable the
environment administrative penalty power to have the substantive
significance to exist, also make the perfecting and establishing of the
reasonable power system have the explicit goal and direction.

About the subject of environmental administrative penalty power.
Whether the arrangement of enaction subject and implementation subject
is reasonable and whether the disposition of power between different
subjects is scientific that are all related to the operating condition and
efficiency of the entire environmental executive authority system.
Seperating the enaction subject and implementation subject
appropriately manifested the principle of rule of law and power
controlling idea. It will help to realize the legal humanistic idea and civil
environmental right. The existing Administrative Penalties Law as well
as other environmental laws and regulations have stipulated enaction
subject and implementation subject of environmental administrative
penalty power explicitly, but also they have some problems just like it
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has conflict between each right of institution , the power of
administrative penalty is insufficient, the disposition of implementation
power is unreasonable, the executive ability of organizations at the
grass-roots level is weak. So we should improve the subject of
environmental administrative penalty power from the aspects of
increasing the punishment dynamics, strengthening the examination and
surveillance for enacting limits of authority, giving the environmental
protection department bigger decision-making power, safeguarding the
local environmental protection department’s punishment implementation
power and promoting law enforcement ability of environmental
monitoring organization.

About the operation of environmental administrative penalty power.
The environmental administrative penalty power’s fairly, canonically
and orderly operation, which is crucial to judge whether the entire
authority system is scientific and reasonable. Whether the disposition of
subject authority is scientific and whether the supervision mechanism is
efficiency finally depend on the operating condition of the
environmental administrative penalty power. Besides of following the
principle like exercising the power legally, suitably, fairly and openly,
guaranteeing the relative person’s right, decentralization of authority and
restriction of power, because of the environmental problems are so
complex, the environmental effect is potential and long-time, so that in
the field of protecting the environment, the operation of environmental
administrative penalty power should also follow some special rules and
principles just like safeguarding environmental law enforcement
principle, timeliness principle, education and service principle as well as
proportion principle. Then it can guarantee the enforcement of
environmental administrative penalty power proper and efficient.

Because the local authority intervenes the operation of power, the
authority’s independence is bad, the safeguard mechanism for authority



movement is incapable as well as the social environment is not very
well, so that the dynamics, breadth and intensity of environmental
administrative penalty power are insufficient, the operation is lack of
standardization and has departmentalization tendency. We must
strengthen dynamics, expand breadth, increase intensity and enhance
independence of environmental administrative penalty power ,
standardize discretion, establish the perfect self-safeguard mechanism
and coordination mechanism with related authority. Then we must
innovate power’s mode of operation and improve the environment for
the operation of power.

About the supervision for environment administrative penalty
power. The supervision and control of the environmental administrative
penalty power is the basic safeguard to the subject authority disposition
and efficient authority movement. The supervision subjects of
environmental administrative penalty power are various and the legal
rule is quite complete. But it still has some problems that it lacks a
direction, it is too random and unstable as well as the supervising
mechanism structure is unreasonable that can not form the joint power. It
will threat the administrative relative person’s legal rights and interests
and impact our country’s environmental process govemed by law.
Therefore , we must construct the omnibearing , multi-level ,
multi-channel authority surveillance system that includes authority
surveillance, the right surveillance, the procedure surveillance, the
internal surveillance , the social surveillance , the information
surveillance and so on to make the environmental administrative penalty
power operate healthily and effectively on the law ruled track all long.

Above all, the book chooses “environmental administrative penalty
power ” as a topic, the book involves the legislation, the law
enforcement, the judicatory and obeying the law. It steps over the
administrative law and environmental law, defines clearly numerous
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theories, principles, systems, mechanisms and so on. This book peels
each benefit entanglement layer upon layer, then definites the
characteristic of environmental administrative penalty power from the
aspect of the relationship between “power” and “rights” . It seeks the
theoretical principle and value pursuit of environmental administrative
penalty power systematically. Also it elaborates the present situation of
subject, movement and supervising mechanism in detail about our
country’s environmental administrative penalty power, then analyzes its
main problems comprehensively, at last proposes the consummating
suggestion tally with the national conditions from academic aspect.
Further more, we can construct a environmental administrative penalty
power system which has reasonable structure, scientific disposition,
proper procedure, orderly function, powerful safeguard and effective
supervision.
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