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Abstract

This paper takes “on the Criminal Law Issues in

the Encouragement Investigation” as its title, and
through centering on the three respects of crime,
responsibility and punishment, performs a relatively
complete analysis and research on the criminal law
issues caused by encouragement investigation. It has
six chapters, over 150,000 words.

Chapter one is the outline of encouragement
investigation, which mostly illuminates the functions
and categories of encouragement investigation and the
relations between the investigating subject and the
encouraged. This paper believes that encouragement
investigation is one kind of secretly investigating
method, through which, for the purpose of detecting
some complex or significant cases, the investigators
from the state investigating authorities or their
assistants devise some lure to attract the investigated

targets and then arrest them or collect the clue to some
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crime or its evidences. In light of different standards, encouragement
investigation can be classified into many specific categories. The
dichotomy, which, taking as its standard whether the investigated target has
the intention of committing a crime before being encouraged, -classifies
encouragement investigation into two categories: entrapment detection and
opportunity encouragement, is the basic position of this paper. In principle,
the entrapment detection shall be prohibited, but the opportunity
encouragement shall somewhat be permitted.

In terms of the interrelation between the encouragement investigating
subject and the encouraged, it is the encouragement investigating subject who
decides and specifically implements the encouragement investigating act. At
present, the functional departments implementing encouragement
investigation is generally the investigating departments under the public
security agency. And in respect to the investigating departments under the
people’ s procuratorate, this paper believes that they are also the functional
departments implementing encouragement investigation. Besides the
functional subjects, the participants in encouragement investigation include
policy — makers, the investigators who specifically perform the policy and the
assistants to investigation. The assistants to investigation mainly refer to the
informers. The encouraged can primarily be classified into definite
investigative targets and indefinite ones. To perform encouragement
investigation against the former will generally not be illegal, while to perform
encouragement investigation against the latter should be cautious, for there is
the risk that the power of encouragement investigation will probably be
abused and there is a good chance that an innocent person become a guilty
target intentionally produced by the police because of their encouragement
investigation. There are many relational combinations among the

encouragement investigating subjects, and it is true of between the
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encouragement investigating subjects and the encouraged. The various
relational combinations have direct effects on the nature of the acts by the
encouragement investigating subjects and the encouraged, on the sharing of
responsibilities and the measurement of penalty, etc.

Chapter two is on the criminalization and decriminalization of the
encouragement investigating acts. The criminal law issues caused by
encouragement investigation are largely as follows: one being the possible
criminal law issues by the encouragement investigating subjects, the other the
possible criminal law issues faced by the encouraged. With regard to the
above issues, this paper performs a relatively complete analysis and research
on them from the following two points of view: one centering on discussing
criminal law issues by the encouragement investigating subjects, the other
analyzing and demonstrating the encouraged acts.

The criminalization and decriminalization of the encouragement
investigating act. This paper holds the view that whatever is the act which
needs handling, it shall be an act of great particularity. Although in social
life there is some acts of similar nature to it, there is a big distinction
between them, for example, the provisions in the existing criminal code do
not govern it, it does not have the nature of substantially social danger, etc.
Hence, it needs discussing specially. And it is true of euthanasia. The
criminal law issues by the encouragement investigating act are more complex
and special than that by euthanasia, thus it is very essential to research on the
criminalization and decriminalization of the encouragement investigating act
in depth.

The passive investigation which follows the occurrence of a crime is the
manifestation of one basic characteristic of criminal investigation. On the
basis of this cognition, we hold that the entrapment detection be prohibited ,

while the opportunity encouragement be somewhat permitted. And in
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principle, the entrapment detection shall be viewed as the target of
criminalization; on the contrary, the opportunity encouragement shall be
handled as the target of decriminalization. The reason for this is that the
opportunity encouragement does not have any harm to the society, further, it
is an act which benefits the stability of society. And the main grounds for
viewing the entrapment detection as the target of criminalization are that it
severely infringes the rights of the encouraged, and the encouraged method is
the significant cause for the encouraged to commit a crime, subjectively the
doer having culpability.

Chapter three is on the criminalization and decriminalization of the
encouraging acts. Whether the encouraging act shall be viewed as
criminalized act depends on the concrete conditions. In principle, the act
with the intention of entrapment shall be taken as a crime, whereas the act
without the intention of entrapment shall be viewed as an act of
decriminalization. The grounds for the latter are as follows: it substantially
lacking the constitutive requirements for a crime, not having the inherent
requirements for the principle of bearing responsibility for an offense and the
purpose of criminal law on educative punishment, and also lacking the
objective needs of criminal policy. And the reason why the act with the
intention of entrapment shall be taken as a crime is that the encouraged with
the intention of committing a crime subjectively has culpability, and that the
encouraged act with the intention of committing a crime has somewhat
objective danger.

Chapter four is on the criminal responsibility of the encouragement
investigating subjects. This chapter primarily concentrates on the analysis of
the abilities of the doer to recognize and control his act, besides, exploring
the possibility of expectation. Since the encouragement investigating subjects

are the policy — maker, performers and the assistants, this paper analyzes the
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abilities of them to recognize and control their acts respectively, especially
probing more in depth the abilities of the performers and the assistants i. e.
the informers, to recognize and control their acts. There are important
interrelations between the abilities of the performers of encouragement
investigation and the acts to implement the orders. And there are two
different approaches when the high authorities order to perform the illegal
encouragement investigation, the first being that when the investigators at the
lower level are not aware of the illegality of the order content, they lack the
controlling abilities, thereby the doer are not guilty of the dangerous result;
the second being that the investigators at the lower level are awake to the
illegality of the order content, but they still perform it—since subjectively
they haven’ t lost the freedom of intention selecting, they haven’ t completely
lost their abilities to control the development of the illegal encouragement
investigating act, correspondingly, they shall still bear their criminal
responsibilities. The informers don’ t have the legal duty to recognize the
legality of the encouragement investigating act, not to speak of controlling
the development of the encouragement investigating act, therefore,
generally, they are not the assessed target of criminal responsibility.

The possibility of expectation. So far as the policy — maker of the
encouragement investigation is concerned, the factors affecting the possibility
of expectation are as follows: the pressure from the high authorities to crack a
criminal case within the specified time, the pressure from the masses
demanding to crack a criminal case and the quantized index of solving
criminal cases, etc. But all of these above factors cannot constitute the good
reason for preventing he/she from determining legal acts. On the condition
that the performers are not awake to the illegality of the order, it is generally
impossible to expect the performers to choose legal acts separately. But when

the performers are aware of the illegality of the order, they shall have the
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duty to refuse to implement it. And if they continue implementing the illegal
encouragement investigating act, they shall bear the corresponding criminal
responsibilities for the severe consequences caused by such act.

Chapter five is on criminal responsibilities of the encouraged. It attaches
great importance to analyzing the issue on the encouraged with error
recognition. The error recognition of facts in encouragement investigation has
some specialty, which is different from the mistake of factually recognizing
the target in traditional criminal law in the following aspects: firstly, the
infringed target being mistakenly recognized having special identity;
secondly, the infringed target being mistakenly recognized psychologically
having good preparation for the approaching infringement and having taken
corresponding secure preventive measures; thirdly, the infringing act by the
encourage being controllable; and fourthly, the infringed target mistakenly
recognized sometimes maybe being practical, but the surroundings around the
infringed target having been devised intentionally, hence in fact, the error
recognition of facts by the encouraged covering the mistake of target ( the
“true” mistake caused by the error surroundings) and the mistake of the
surroundings around the infringed target. Like the error recognition of law,
the error recognition of facts won’ t affect the criminal responsibilities of the
single encouraged without the intention of committing a crime. The error
recognition of law and the error recognition of facts by the plural encouraged
without the intention of committing a crime won’ t affect their criminal
responsibilities, as well.

Chapter six is on the issues of the conviction and measurement of a
crime caused by encouragement investigation. It respectively analyzes the
issues involving the encouragement investigating subject and the encouraged.
And it analyzes more in depth the condition whether the encouragement

investigating subject constitutes an instigator when he/she implement
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encouragement investigation, motivated by framing up someone else. In this
circumstance, we think, the encouraging subject shall not be prosecuted for
the criminal responsibility as an instigator. This instigation in encouragement
investigation is a special instigation, which is different from the ordinary
instigation and framing — up instigation, and it can be called instigation by
encouragement investigation. The difference of psychological cognition
between the instigated act and the instigated consequence by the instigator is
the key to differentiating the above three kinds of different inclinations. The
differences among the above three forms of instigation are as follows: the
ordinary instigator subjectively having no fault for the occurrence of the
dangerous consequence, while the framing — up instigator having indirect
intention for it, and exceptionally he probably having direct intention and
fault for it, and the instigator in encouragement investigation completely
holding a negative attitude to the occurrence of the dangerous consequence,
namely he/she not having the deliberation for it, and the fact that he/she has
fault for it being an exception.

In respect to the encouraged, different criminal status, circumstances
and patterns all affect the degree of his/her criminal responsibility. And in
terms of the conviction and measurement of the crime by a defendant in a
drug case, we shall take into consideration the factors of the encouragement
by the police, and implement the spirit of restraining criminal punishment.
On the basis of the above understanding, we believe that the concerned
contents in the Notice on Printing and Distributing the Summary of the
Working Forum on Hearing Drug Cases by the National Courts by the
Supreme People’ s Court have not taken the above problems seriously,
thereby have some deficiency, and should be amended correspondingly.

Finally, this paper puts forward some suggestions on legislation: firstly,

to govern encouragement investigation through criminal procedural law, and
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it advises that the legislative establishment lay down special working norm on
secret investigation, enact provisions on the starting — up procedure of
encouragement investigation; or add corresponding governing articles in the
Criminal Litigation Law. Secondly, to solve the concerned problems on
encouragement investigation through criminal substantive law, and it suggests
perfecting Article 29 in the Criminal Code, adding the content of framing —
up instigation; improving Article 28 in the Criminal Code, adding the
content of “ mitigation or annulment of punishment to the crimes by the
encouraged” ; perfecting the categories of legitimate grounds in the Criminal
Code , adding the acts of official duties and implementing an order in light of

law.
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