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Abstract

This research is mainly based on the theory of judicial reasoning. The
author first analyses the characteristics of judging process of administrative
litigation. Then, under the frame structure of judicial syllogism, the au-
thor in turn discusses three perspectives of judging process of administra-
tive litigation: the process of fact — finding, the process of rule applica-
tion, and how the pattern of judging process of administrative litigation
can be reconstructed.

The first chapter is “Introduction”. To begin with. the author intro-
duces the background and significance for choosing the foregoing topic,
defines his range of study and makes a brief review of all related refer-
ences. After that, the author illustrates the structure arrangement for the
research paper. Finally, the author presents his research methods, and
discusses their strength and shortage.

The second chapter is “The uniqueness of judging process of admin-
istrative litigation” . This chapter focuses on the differences between jud-
ging process of administrative litigation and those of civil litigation and
criminal litigation. Firstly, under the background of constitutionalism,
power resource of administrative litigation is quite different from that of

civil litigation and criminal litigation. Judging administrative cases is not
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the primary right of courts, therefore courts should keep balance between
respecting and controlling the actions of administrative organs. Secondly,
during the process of fact-finding, administrative litigation actually serves
to review those fact-findings in administrative actions, rather than to rei-
dentify them, and differences also exist in the standards they adopt. Final-
ly, during the process of rule application, judges need to examine the
effect of rules, so they tend to rely more on systematic interpretations and
their own value judgments.

The third chapter is “Fact ~ finding in judging process of administra-
tive litigation” . This chapter pays special attention to the reasoning process
of fact-finding. First of all, the author believes that the process of fact-
finding is also the process of deductive reasoning, where empirical laws of
judges act as the major premise, and facts proven by evidences and facts
that are self-evident act as the minor premise. Besides that, the author
proposes that the reviewing standard of fact-finding can be the principle of
clear fact, and then the author demonstrates how fact-finding can be af-
fected by asymmetric information. Finally, the author discusses in detail
the function and standard of applying empirical laws in the course of fact-
finding, and presents how to prove facts using all kinds of evidences or
directly identified facts.

The fourth chapter is “Rule application in judging process of admin-
istrative litigation” . This chapter mainly discusses the reasoning process of
rule application. The author describes in depth two kinds of situations in
the reasoning process of rule application. The first one happens when there

are definite rules, but disputes over the comprehension of those rules ex-
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ist. In such circumstance, judges are supposed to deal with the disputes
with all kinds of interpretive methods. Another one happens when there are
no definite rules at all. In such circumstance, judges are required to for-
mulate a good sense of legality in order to pick out those relative support-
ive principles and then make a further filtering. Finally, the author studies
and concludes the intensity of judicial review for rule application in admin-
istrative litigation.

The fifth chapter is “ Constructing the pattern of judging process in
Chinese administrative litigation”. This chapter mainly discusses how to
construct the pattern of judging process of administrative litigation in pres-
ent context of China. Firstly, the author believes that the realistic difficul-
ty of administrative litigation is the contradiction between judicial activism
and judicial humility. Secondly, the author proposes that we should take
the principle of formal rule by law as the objective when we construct the
pattern of judging process, establishing a social system ruled by regula-
tions and processes. Finally, the author points out three steps for the con-
struction. The first step is that we should establish an objective mechanism
for value judgment. At present, rights of administrative counterparts
should be considered first in administrative litigation. The second step is
that patterns of judicial reasoning used in administrative litigation should
also be classified according to the different effects that the administrative
actions might bring to the administrative counterparts. To be more specific,
there are four types of administrative actions, namely beneficial adminis-
trative action, disadvantageous administrative action, double-effect ad-

ministrative action and administrative compensation. Finally, a supervise
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mechanism for judging process should be established. The legal community
should fully debate, and the judge should demonstrate publicly during the
judging process.

In summary, through the description of judging process of adminis-
trative litigation, the author hopes his research on judging process can
help Chinese judges obey the rules and principles of judicial reasoning,
so as to achieve to the utmost the predictability of administrative adjudica-

tion.
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