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Recent International Scholarship

on Economic Law: A Foreword

Wolfgang Fikentscher

Economic law ( Wirtschafisrecht , droit économique) in
the modern sense of the word is a new creation, in the
history of German and other legal science, under the
impact of World War | and its legislative and
administrative influences on on the originally liberal
national and international economy of the warring
nations.( 1] The concept largely remained part of the

continental-European legal tradition and did not take

(1) Arthur Nussbaum,Das neue deutsche Wirtschaftsrecht .
Eine systematische Ubersicht iiber die Entwicklung des Privatrechts
und der benachbarten Rechtsgebiete seit Ausbruch des Weltkriegs,
1920,2nd ed. ,1922;Hans Carl Nipperdey, Kontrahierungszwang
und diktierter Vertrag, 1920; Justus Wilhelm Hedemann,
Grundziige des Wirtschaftsrechts, 1922 ; Max Rumpf, Der Sinn
des Wirtschaftrechts,AcP 120 (1922) 153;A. Jaquemin & Guy
Schrans, Le droit économique ,Paris 1970 ,2nd ed. ,1972,87 ff.
(on the German origins) , Hamel, Vers un droit économique ,in;
Economie contemporaine 1951 ,6;G. Farjat, Droit économique,
Paris 1971.
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much foothold in common law countries.( 1]

Since the beginnings of these early conceptualities and dogmatic outlines,
economic law and its global equivalents in many national and international
jurisdictions have undergone some changes and many variations that cannot
be reported here. Economic law under these and other designations has
developed into a broad field of legal theory and practice. It is therefore of
high interest to find a survey on recent developments on terminologie,
methods and contents in this book.

The first chapter deals with basic theory and methods. Economic law is
shaped by the modes of thought in law and justice ( Wolfgang Fikentscher).
A reassessment of the systematics of the conceptualities mentioned before is
offered by Ake Frandberg. The difficulties of legal fact finding in economic
law is described by Karl J. T. Wach.

From the history of economic law and the intricacies of its political and
fact-related research, Heinz Mohnhaupt contributes a study on one of the
founders of economic law, Justus Wilhelm Hedemann.(2) Liu Wenhua looks
to similar issues in Chinese law and its socio-political and historical
background. lida Yasuo raises, in this context, the special position of post
World War [I anti-monopoly law in Japan.

The third chapter is devoted to fields more or less closely related to
economic law. Emst-Joachim Mestmicker critically contrasts the Hayekian
and the Posnerian way of looking at economic analysis of law. Economic law

and economic analysis of law are misunderstood when driven to the point of

(1) See,however,e. g. ,Richard M. Buxbaum, Economic Law in the United States
of America,in:Gerd Rinck (ed. ) ,Begriff und Prinzipien des Wirtschaftsrechts , Frankfurt/
Main 1971, S. 11 ff. ; Thomas Ehrlich & Andreas F. Lowenfeld ( eds. ), International
Economic Law ,Vol.6 New York,1975 - 1979.

(2) See note 1,above.
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overcoming law. Shi Jichun successfully attempts to find a place for
economic law in the modern legal system and organization. Tominosuke
Miyasaka raises the subject of economic law in connection with economic
policy. Tsuchida Kazuhiro looks for the place of economic law in
constitutional law.

Competition law is one of the most important and spectacular fields of
economic law. It is with good reasons that this theme is given broad attention
in the book. Funada Masayuki writes on the intricate relations between the
abuse of a dominant bargaining position and the inhibition of unfair trade
practices. Ohseung Kwon deals with efficient enforcement of competition law
in both of its fields,unfair trade practices and restraint of competition. Lerzan
Kayihan widens the view to include, as lessons from Turkey, bilateral and
regional issues concerning the integration of laws of competition. Mitsuo
Matsushita introduces into the anti-dumping legislation and its enforcement in
U. S. ,European and Japanese law. C. Beaton-Wells and F. Haines discuss the
difficulties posed by an approach from the side of criminal law to cartel
behavior.

Financial law,a field of economic law of rising actuality ,is represented by
an article by Uwe Blaurock on the control and responsibility of credit rating
agencies.

Finally,the procedural aspect,important for economic law just as for every
substantive law, is accentuated in Zhang Show-wen’s article on the
responsibility theory of economic law and Frans van Waarden and Youri
Hildebrand’s thoughtful lines on a possibly observable development from
corporatism to what he calls lawyocracy, giving the opportunity to reflect
upon the relationship between liberalization and juridification.

The book is a welcome survey on and introduction to the economic law as

it stands now, after almost a century of historical development. Without
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exception, the articles are of high comparative value for the student and
researcher of economic law. The readers will be thankful to editor and

publisher.

Munich, in May 2011
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