= T
(5 =)

LRI £%




AT HMREE

it =



BRERE

AHAETHRES DT MERG—LHREE. b,  RAER T AERRERLS
PRIRE AN ZE A R kR S L BR vk BE A R R IR R R W A R L DL R N ) b 4 AN
WEEPMET AR BE, FEERAR S F I O RA RGE R O KRR AU R E R E R
B IR . [ PR 22 BY R DRGSO R B R G B B IR TR E A RO ) BRI B R
W CWTO BURF R IO E W B . shoh, A% A E B R X E 5L KB 5T B CRE B
14 R gk A IR B I 06 TS BRBE Y ke L H A B Ak 8 B AR B v AR R L R S E PR H
BB DR NES,

MRS, BRLK., BN EETE. 010-62782989 13701121933

BB EMS% E (CIP) ¥ 7

HE BRI TRE. 58 =%/ LR VL E 4. - bt AR AL, 2012, 10
ISBN 978-7-302-29806-9

7. ©OE- 0. Of- M. OEKFE—X£ N. ODI9-53
o [ AR AR P A5 4 CIP B8 M 7 (2012) 45 190106 5

RIERE. MW
HE@IT. M
BERM: KREH#
REMSE. W &

HARE 1T FHHERFE R
g Ht: http://www. tup. com. cn, http://www. wgbook, com
i b b REEREFHRE A E HR #: 100084
# B HL. 010-62770175 1B M. 010-62786544
WRBEEHERSE. 010-62776969, c-service@tup. tsinghua, edu. cn
B B K f&: 010-62772015, zhiliang@ tup. tsinghua. edu. cn

Bl 3% & . WReRFaR

% . 2EBFERE

FF Z: 180mmX 255mm Bl 3. 12.75 = 8. 278 FTF

i W 2012810 B 1 RR Bl Y. 2012 4E 10 BE1 KETR
E #r: 39.00 G

FE B 047660-01



REFE(E=48)
INTERNATIONAL LAW REVIEW

CONTENTS

ARTICLES

Historical Evolution on the Institutional Framework of Loss

Allocation in case the of Transboundary Damage/3 Guo Hongyan
Advisory Opinion of Kosovo Case before the International Court of

Justice: An Answer to the Question not Raised by the

UN General Assembly/11 Zhu Lijiang
On the Establishment and Development of the Common Heritage

of Mankind/23 Wang Zelin
Research on the Legislative Problems of the Application of Law in Interregional

Torts related with Hong Kong, Macao and Taiwan/46 Feng Xia
The Issues on Parties’ Choosing CISG as Applicable Law to Govern their

Contract of Sale of Goods/57 Li Wei
Review of the Identity of the Controlling Party under the Rotterdam

Rules from the Perspective of the Cargo Parties of China/70

Jiao Jie Li Boxuan

Analysis of Thin-capitalization’s Effects on Tax-avoidance/83 Lan Lan
Are Tradable Carbon Emissions Credits Investment?

——Characterization and Ramification under International Law/96

Lisa Bennett(translated by Hu Xiaoyu)

Research on China’s Accession to GPA/121 Zhang Xifeng
On the Role of ECJ’s Preliminary Ruling System in the Integration
of Europe/131 Cui Yuanyuan

CASES AND FOREIGN LAWS

Judgment of the Case concerning Territorial and Maritime Dispute
between Nicaragua and Honduras in the Caribbean Sea/147
translated by Gao Jianjun

Judgement of the court of justice of European Union on aviation carbon tax/157

il



ERETIR(E=%)

INTERNATIONAL LAW REVIEW

Translated by Zhu Zijin Wang Xiaogian YangLu
The Act on Punishment of Crimes within the Jurisdiction of the
ICC in South Korea/183 Translated by Zhu Lijiang

CALL FOR PAPERS AND STYLE NOTES OF “ INTERNATIONAL
REVIEW”



EERZTFE(E=H)

INTERNATIONAL LAW REVIEW

H *

1t X
B AR E R - SR A T SR AT /3 JR4L
HERE BEES—EITEREE FRRBE"ERHENL/11 KA} i
¥ A 3 St [ 44 7K I 7= S I ) 1 7. R KR R/ 23 EEHk
WG X PR R8RS A S B R B 5T /46 B &
HREANEESA(BRAEEEREYHEE SR AA)RE/57 F &
CREHE PN b4 0 07 R 530 (el R P —— AR B 582 I Rl 25 /70
A Fak
B AR 55 1 2 388 BE 28R 43 A7 /83 R
25 AR B E— R —EHERREERA Y
R VAR A R /96 [ £ ]Lisa Bennett @& &
T = ACWTO BUR R B OBF5E /121 K%
W R B 1 B ) S 8 e ) TR KU — R A R v MR R /131 EHEA
B R S EE R BF
MBI AT E M S S SRR R AR B /147  HHFE #F
Dk 3R ¥ B 56 T L 23 Bk B Y I e /157 <T%H X0 M OE #F
5 S E R T 25 B 9 SO0 24) D3 /183 kA & ORBE R

(EFREMIE ) ERAEH S HER

CEE Bk PP ) i B 4 /193
(R PR YA e oK /197



1 X

ARTICLES






5 5 00 T 40 2 o 4L I S HE SR D S B

L8 -

RERE: BRAFRALQEETHETRENRRENNNR T, FEHSE
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WEREEUAZELXNRBEIREAFER AR S ERA P EXNBL X
HREEIS. AXREARCDERAZ RO ABRRAERLADERANR
WAMANBNRL, EEHXNALER . FABRRERLPERMANRY R E
UERHBEERATAE, UHAERHLRTI R EBERRER K 2B EEMN
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XA FRAFRE S HEEE FEoE

EBERARERASBEITRIENZEZHTENATES WA, hSRBERARE
HEEEINLELE ZRENERES 64, 8% B — F 0133 B0 AR A, 0 B
R ERZEZRTEZ OB RS HEBEE LS HERIH.

BRAMERRSHEEIERARERMTHNERANRE, REEBXRNEREAZTNE
{£ (State Responsibility, A FHRERIT N RE) M EERERE 11T AR5 2 K52
% E (International Liability, A FHRERBETFE) AR . EBEIBREH TR
. RREANFEEREEAR SR TERARERE . ELFLFEREER
B, BERBERERENRERERAB LT AINERAATREIBIREMEBRY,
EEEM FERE L 24N DRELEEREH THESI RS RNREBAR
R TREERENEFERTCHERE. MERAMEREUEGRXAMT X505, B
R R RN ERBETE, T XN RCEERBRER T A EREREENR
HEEFE, URRMZ B AMBREIELS. BREEERRS R ST IR BB

* OBLE ¥R, P EBERER B TR A S,

(13 JPE. 4 3B E R EBR AR AT 9 WAL (State Responsibility) iKY ER WA, B EFN HRERK
17 9 ¥ 13 % 9 4E (International Liability) By E R M £, {8 “State Responsibility”#1“International Liability” # %
XHREZHEXHF R, MEF X, ‘BERRE" N BRI WK AED. Hik, £ 58, #2State
Responsibility” # % “ B K 17 F ¥ ", #8 “International Liability” % X “ Bl BRI & F £,
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RETREEFRN. S XHNEFREREXEERBERKSHE.

728 R EFBUR SHHEPUE B, B RO 1Y R BT 4 18 B R 18 E 0 R i AR 3
RZEMBEEXR, XHNEORE, B R EE REAN . F & & F LR
S BT B AV )R, 0B W R DR 8 52 3 3 SR SR SR L I S5 A AR B
S 5H R HB TR . B, BN F 5 IE IE 5 BOIE SCH f B 6 B 8
B BEA B B R 2 IE R B S8 S 4% 0 [R) B , 76 38 25 BF 9T A 57 4 45 B 7L 43
FR R EE EEF A EZFENER BB, H T ERARER RS HGH
BEHEZR.

—. BERAEMXSEHIEERELENHEER

HE 20 42 60 R ERWERTNTEETERTEEAERMSEARBLT T
MICEHER, MEEY X —EHMHEEAKSEAREY SRR ENFTE D
20 a2 70 Y], BERHLTFE THERRFRBERPFRENFR. BEFRERKS
HOERERREN ERIEHERA{ENBG AT EREETHENIBRDZES R
H FITE R .

1973 %, @I Z R GRE  TUENEBR A ETARENARERZ G, TF K
BEAT X FE B FAE BT R A B A » SR R o 0o A % B 43 B AT A o C 20

1978 £ , MR ZERSER 30 MW EEH BB T — M TIE4, %A R
BREEMEERAE, ETEABUNEM L. ZRAEEFAR - QRE - BF
SR D AR B FF B DU & BB P AL T 4R X TR BUS K SR BT ST BERE. O EEBR
EZRSARIS T AR EEREAS AT b 6 B BRI 2 57E f B F- 460 % 31 42 W) B i
BroT A L.

1978 FEREKZR S THAHANRE TR, BREREILT AR EBHRERR
B PR SRR — H LR BB A BN TR ERAB N EWER, B
WA B R W KA A A B S SRS A R 2 A DL R % E B2 i XS
YR, X R R AFAERER. S RERERENRERCTFASE AP —
EN MR TREMFAATEERGENEELHESESEBEEEE R
BREWUARRERAM T AR Z BRRE PRI ERN KA EE=ZRGHE

(21 20 e 20 FRLB.UAFEXRI EAMEFRH2CEERE, REERRA X FENIIMF.A—B
BAZE NEFREAESEAT LF AR REERRE S EASZYRERY. SAREE. (AR
BAL B RRBIRAT ), LR M R AL, 2003 S0, 5 2 W,

(33 Year Book of International Law Commission(1973)11,p. 169.

(4) HP 1978 FH 0 EHEEBZAR . XTHRREITEANREANFRLIEERTFERAKRITHIRE
HHL. N THEREAELTIOREFREAE AEEZEASHBERREGTE.

(51 A/CN.4/L. 284 and Corr 1, Report of the Working Group on international liability for injurious

consequences arising out of acts not prohibited by international law. para. 9.
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BAEX,REEEABHN LA, BEREAEFNERZT. B XMHERRNEFLSR
e —EHEL L4  SEREAR THEMEREREN TN A —BENEREE
FMFERBRE. =, EMEXBUENRBRENN, XMBEFRESR, U LKAERE
RRMELERFIEMFE, NSRS TFTEREAZIENTHN.Y) XHFERAFT
—E X HAR AN EARREM =SSR ENTE. XTEREAE LT N, A6k
HEAXEXEMRERTURZN, MEEZARINECEEER . RIERIHFLE
ENEANANE XEREEACVAEANEEME, SN, A RAESLELIKE
W R 8

HIRERNS 1978 FRREANIBE THRAMFNERARERCCENEER
X EAEREERER N M EHANENURNERE LB LR . BB TERR
ERESEGERTAFENRY . Hik, vJTRIIE 1978 FRANBERRERITEEF
R B R S

1978 FHEREBRZER SMEHEN . AERVNHASHWERT R, ERHEHREH
BENHBAES, BEEBRAMXFHEER A REH EHMSHEHOE
. Rm.EREIAGAEBREEXMELANENKEH T E4AE. mMHEREHR
EEATENITARE  UREEAREN—BELILR, XBEINES DERSE
W, —HEE  RLEME L ARERE L BEF-LEXNAEESGR.OY HREZ
WA EEHERNTR, — RSB TR TR TFRXEERTERE. X
W42 37 4E (Liability) ) BE , AN 2 L, 5 5 58 14T 24 38 4E (Responsibility) il B 8 36 ¥
HEHFHONEERAWXI, EEXEFEREREWIRTE. XABEFTEARNH
EREH, MEAERNHLEERE., BRRAREERAPEHE NN FEREHE
BHERHE MEEEREER—-FENGIES OV

1984 4, HREZ R SRBI TERAEBBARS 88 0 “ B PRk AZE LT R BT ™=
AR EEE RERFENERLEREN”, AT R E T 1983 F LU 4
KEZXE 16 M EEWERAAMERAERNES . 1988 £, BREZRSBXT
HHAMERXTE - —EP—RAECHENRER, 018 T REENF e HE
MEW., 2, BREZASAXERAMETENTIRBE THERHER.

1992 . HRERRSEE M BESWN L RERT — P TEA . UFNSKEE

61 Ibid. para. 12.
7)) [Ibid. para. 13.
(81 Ibid. para. 15.
(91 Ibid. para. 19.
(103 TIbid. para. 20.
(113 Ibid. para. 21.
(12) ABERREEHSERLN RS URENEFRAANRANRH L FE2T R U B A R &
FHRNEPRIWEF FTHLRAAESE BN ESHVURPE R —FHHTR.
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HMNE R EEERBUPEURKEES G TN BT nE—-BRERE. B
THEAMEN, ZRESTE 1992 £ R ERKVUEHITHB B T/, PARRETER
WEN L, BHTRTABEEN TE.

BAEEREZERSE 1978 S BEFEREAMEIENITAFREER R ER
EEB A RE T/, —HB Rk MBI MR RSH"Fm N 0T REH 1997 4,
Wi 20 RSB TR S RIS B A9 17 Br 345, Hob, 1996 E( R FER
AL LT RS ENREEERENEEEARXER) . REERREZERSX T
LHHTERBSTEA#HE. BHTEHETERER. ZARXERBARNRE. Y
HTFZAXERNSBHEXATREREMNREALS . T . BEBREEENZHE
KR F RS, SR WEAREI K HERE,

1997 £, BHFRBEERSERIR RERZCEI AW B #THRE:. —4%
By EHITERAG XS BB ER”, - EBRBEVLEBEENE . UBEERIE
HREER,BAFHRENRTHEEHERR AXHERXY. ZBREMEH
B R ESIME ARE N/ MIE T EF IR T B8 T/E, ¥ X T BERR
EEEHRERRIZERNERAEEAZTRSRUBAEAR H#E— P E
UAPY=E:2 &

2001 4E, EEHBREZ RSP 53 BLW b, LIS A/CN. 4/L. 601 S 3cfF — 8
AMCTB ERESIMERARE NFENARER). O RAXKERNITEINEN
“Higi” MR AE R LU RE S REREAMB WA ERAEERE X
R E GRS A E R AL E.

BT 1997 FEFREZRSHEXTERRENHRRETIES NN, A
ZRSBNATRERTUE BN IRMEXTHAGHEN _EBLAT T RZINY
BEEIE O BT, RETE 1999 F4FBIME R IPEK - TERTHE - NBRBEHNE
TRMEPFHEY RBR GBS, B EBREE RS 2000 4£ 51 2001 EHHREFH
B BRI BT B R - E R

—. BRASMHEDEHIEERNEEIEM

EEREZRENEREAMBLGTHAFRARERROTEHTREN T
B BRRARKBEARERASHEOMERE 2002 FHEEZEREE MBS
Wk,

13 AM-XEBRIENBARERE. 20 A/CN.4/481, 11 1997 FEREZRSETEHREAIME
BRIAT S B 7= A B0 4 3 1 O SR 60 [ B T AE D AT 4R H I W R R .

(14) TR ABERRFREHENTRE) RT(LREEI008F1ABIN.BI121 A,

(153 A/CN.4.L.536. p. 2.

(163 A/CN.4/L.601.

(173 A/CN. 4/501,para. 70.

(18) 1Ibid,para. 51.67.
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2002 4, R EZER SR T RETPBARESNMERNERAREVEER
FE P TAEH . IR EREZEDRER - BIERELE - PREER., TEHARERES
B K4 56/82 SRWHFN R TER BNFLERBBITXTHBNAXERPHIER
WEMNT X FHSAERE T HHEE, ERRSHREP . RETHES
H, AR THERBRERENRRSEEAENLLEENPR,ITHE T EBRBEER
FREEGENBRIEE, ENEARERRRENARMEBEIEANTHHNA.
¥ 2002 EHRBREZR S TEANREP AN EXREXFEAT “BERAREREL S
H7X—ARIE, T B0 R FHR RS 4k 5 a8 R LK 4 R W 4R IE
LB EEFHT THRAEN . TEH4ERESTPHEY . “TASELBEERXEEEX
ERESERNEXERRENRLAEN  BEENESRERRERBEDINA
FZmE@FMEHHENE FREDZ8E) ZE 44, 5447 3% R K B
T8 2 7 B Bl R 43 4 RUES: .7 20 SO R U A T “ 4R 5k 4348 (allocation of loss)” i
BE  ARE TAHHBERWEERNCERDINVENE EEERZHE. ZRASNARN,
“OAITHASE — AR A BAE S R BT LR R S da il g 2B
EXT‘GEEPNEREFHERLTRER RSP MEHBEDL: “B—, FN
ERMiEEENZEERERK. £, XTHERRYEMEHELFTRREXHTE S
515 B ¥ 30 89 24 35 5 B30 8 A0 WO Ll D88 7 T Bl A R X T A o SR IR 4 A A .
B X—HENZ PHEERERUIIMNMERE XS5, XES5EQERAZ
k. PlnsEE REAFAMIUVESHEKAGK X TLESWIER REHBD,
“GEREHTMNESHTEENER, BN EFEMSHER RO EPRBEERAE.
ZBEEFRAHNRROBELEERARENMFTERENERNRRORA, L EK
REAEENRA. ARBEXEHAN FIREXKEABEEN R, EHERSE
BATTHB X REMELHA TELEREFRTELBRNERRR, HIbTEX
BHARAEE=IHNS5 . RUHAHAREFG AT B LES”
EFNERES AR PREAN, ZRLSAN, BER“EFITELSHERMEN
FAENH U ERAFHB RS, EEDXBENIER”. P THEARITIEMREX

(19) A/CN.4/L. 627,para. 2.

(20) 1Ibid, para. 4.

(21) |EMNDLAGEHNRPRM|E”,HBHE AP EHET “Loss of Allocation”, H J5 3 i H L ¥ S A
o 35 8 F “ Loss of Allocation”, BT LA, & SCRR 4G R AR BLS1 , - B R " k. 8 A/CN. 4/L. 627 3K
XEMPXE,

(22) A/CN.4/L. 627,para. 7.

(23) hXAHHREHRAEE” Aot SEE”, LR X P — AR operator”, lIth X h M “%
EH —iF, ATXRBALARLNGE— AXE—RA“SBEE"X—HiE. 318 A/CN. 4/L. 627 EXEM
A,

(24) A/CN.4/L. 627,para. 8-9.

(25) Ibid,para. 10.

(26) FEX—FW . A—RERAD . EHITHIREAOTYUEREREZABHAERELOFETRA, A
HBRAVDEFAAKSHEBEXHERESH=LENRK. NRGAEXGRBEFOE , HOMREXRH
HRIABHEIE, 2R A/CN. 4/L. 627, para. 14.



EERZFE(E=H

INTERNATIONAL LAW REVIEW

T B 1 3l AR B B R 4R AR A R B BRI AR BT AL B 2 A A A TR R, R R X
MR T MNER - AERRSE5S4HBRARRAT AN, E-LERLT,ER
BB A HE. SVEEL, “BRREWAERELVENFZRHERLN S 5&H
Bk, EHMERT . RETEZFCFXEEENERES L. ERERRERLS
HTERERNTUERERENNBE UAEBRERNEXEDZEHEOH
R”OEZﬂ

XKW E, TEEARFRTHEELHRBRIAMBEEESNHETEEMN
M. “BRTRA—-TLNEEEM - LEFNHERRERRAX FaFAERSA
ERERRNMAEREDERERPESENESLMESFL."PCRREIFARE
REX 2 FE B T B 7 AL M R AT R B AR R AR BOA N R R R A iE 3 . X R
HBOT . AL ERME RS R BRI L E RS DX R R R ES —R
g TR M A R BRI E S, RIKE BN RABT A NRERRZ
BEETRLOT/HAARBERRE, R2ARARRELEE KT OB LR TS
AR, FHit, MEEERERBIIEFPRREOGEATLUMURS . mMREE
F W SRR B XTI, IR AR BUR M M PR, 2EERBELNHR
RBKAE i b E k5, 7O0

AZRSREKATERMBERBRERRIERRENCMNICERE, BEFRE
PR ENBEABIER RS, TAFHB R EHREZRME RN Z X,
BERHTEERAMEREZA LRSS PRELHR T RABRNBEARERR S
ML, Bk, BERkE RS e TSR . 56)5 4 2003 45,2004 4F
AR E ROPRBE, FEMFEERLRLR G, M KEERBLRENEEHTE
BMEMBITEE. B 2006 FEHEREZERXBE S BV L, BERR S HEL TX
ThEEHESRNEFRERRSERNF SR ER O EMRX”, B 2006 4F
(RS MBFEMRERYERTERREFRR S HEEMHEN LT EENERMER, X9
HEtaARLOEY - ERERHE ELEXAZERHNZEENERRERLAHR
RGELF AR EE AL R R R R A E R E R,

=. BRNERXDIEFHIEERNASTNE N

2006 FE( R HEFE M ERIBRF F50, 367 8 KRN, KRN EREF 5T
h, REAXEREFX TR ERESNERERREONS . GRIEHTRMOFH
Mart; ERIABTXHEG, KBEFAGORERTENZHREM™ER
KRR SR EE YA RSN, LRREXHEFMEZRENREYBRA

273 A/CN. 4/L. 627, para. 15.
(283 Ibid, para, 11.
(29) Ibid, para, 12.
(303 Ibid,para. 13.
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MFEREMRELTREEFAR. Hik, HREERSERE 2006 ¢85 5K 4 F N
ERWLBRS . FEFERRETEARARSHMBERRAZEBRER, LU —K
BB R RBRERE RN R A . “— B R4 2006 (85 K HIKRE
FORA —MOE R, PR W B R E 76 1 5 R A AL E I, X4 38 B R 5E R
ﬂﬁgoﬁlj

BRIk, 2006 4E¢ 45 2% 438 SR U B2 5% D32 B b 2 Bip 38 I VA 9 0 o o BE B — AN
FIALHT , A% BB R T A K86 R 81 F SR 3F B SBA M BT A Ak,
MELEANREIRERCRTERBLFBRITHER LS RIZEENHKH
RANREEEUSHA E B2 E K L5, AR 0 IR 5 6 5 x5 0 5 b 2
. BEdEREERXFESLEEMZHEELFHNE, XAMNZEEREN S
HEEFRERETENSENABIMRE, AHZH T8 EHEBRULE KRR WK
HRRFEXHLHERE.

Historical Evolution on the Institutional Framework of
Loss Allocation in the case of Transboundary Damage

Guo Hongyan

Abstract: Not deviating from the ‘poliuters pay principle’,loss aliocation in the
case of transboundary damage does not get entangled in who causes the damage or
how to punish the person caused damage, but focuses on compensation and how to
restore a happy life and development rights to victims. Taking the victim’ s
compensation as the starting point and the goal, loss allocation in the case of
transboundary damage reversely designs a system in which multiple subjects allocate
liability or obligation in order to compensate victims. By studying how and what the
International Law Commission worked, relevant treaty practice of the international
community on loss allocation in the case of transboundary damage, this article attempts
to study the historical evolution of loss allocation in the case of transboundary damage
in order to be helpful for the international society to develop and perfect the legal
mechanism of loss allocation in the case of transboundary damage.

Key Words: Loss Allocation in the case of Transboundary Damage Institutional
framework Historical Evolution

G AR (BEFRRENEHENFTER). RF(LREEI20084E 1 A% 14,5 121-122 &,
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EREAWBRAZFITORFVNERE HAE, WA XEFH, BET —IMRER
R B KR ] oy 1e] R, BL A A R BT IF M R AR

XA Brxk ARK 9Lx¥ REa®R

2000 7 H 22 H, BB SEEXEN“XTHRREFEHEERMLES
FEEREGEREARBHBELD"B(FRBRREDZGH—-FF+MNANFHEZE
KFEBIMLELP . B TFARREEREGS Rk — N BIE LR E A
M BREREEREERERER CFRERDELBIZ, Bk —RENEE
TR ZAFERZRN T ZRE. AMI—EHEHRF EX A2 TBAMEERELR
BEARWHEFREREL EVKAEFEAEINLNERERSHE AMAHERL.
REXTFAETER. B ULNBEEESFRABERLNERES RS (DLE—-F6AN,
MARKREBHEREG BN (OLL9 E3t s B, hEERER, BENTEARHN
BHER; DHOL10EXN 4=, AN 20084E2 A 17 BESHAREMTIESIHEAR
BRERE, P

AREERETHEFEEREL, EARUERREL S L —RBBEA LR E A

© P EBUE R E B BRI B EE R KRB 2010—2011 SFiffR .

£1) ICJ,Accordance with International Law of the Unilateral Declaration of Independence, Advisory
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