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CHAPTER 1

1. Contracts and Contract Law

1.1 Definition of “Contract”

When talking about “contract,” people may think
of other words like “agreement” or “promise.” Do
they mean the same thing or things distinguished from
each other?

“Agreement” covers much broader concept than
that of “contract.” Actually, we make agreements all
the time. We can have an agreement that you are a
law student at Fudan University School of Law. We
can also have an agreement that the color of the
buildings on campus is yellow. We can agree on many
other issues such as the correct date and place of your
birth, or the date when our spring semester will start.
We can have an agreement that our friendship will last
forever. We can also agree to have a lunch together,
go shopping, attend a party, or engage in some other
activities.

These agreements are not contracts. First, a
contract must suggest a plan for future action, i.e.
something to be done or not done in the future. An
agreement on the correct color of the buildings on
campus is not such a future plan. Second, a court will
recognize a contract as legally binding and if one party
breaches it, the court will grant some legal remedies to
the non-breaching party. Although an agreement to
have a lunch together or to be friends forever is a
future plan, if somehow you decide not to go for the
lunch or if you decide to break up with your friend, it
seems odd, if not absurd, if the court would hold you
legally responsible, because you do not expect to be
legally bound by such an agreement. Even if the court
would enforce the agreement and grant remedies to the
non-breaching party, it is almost impossible to
measure the harm caused by breaching of the friendship
or lunch-together agreement. This kind of heart-broken
disappointment is not remediable at law, not only
because reasonable people do not expect such a
disappointed expectation to be remedied, but also

INTRODUCTION [}
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because any attempt to measure such a disappointment
is speculative. Thus, these social agreements are not
“contracts,” either.

Then what kind of agreements are contracts? For
example, an agreement concerning the purchase and
sale of a computer is a contract. It is about a plan for a
future action and it is not a social agreement. Both the
seller and buyer reasonably expect the legal consequences
if either of them breaches the agreement. This is a
binding agreement enforceable at law and the court
could easily measure the loss caused by the breach of
the agreement. If the seller breaches the computer
contract, the buyer will typically purchase a similar or
identical computer from another seller. If the price
for the substitute computer is higher than the contract
price, the court can order the breaching seller to pay
the difference to the aggrieved buyer. In doing so, the
buyer will get the computer at the expected price under
the original contract. Thus contracts are agreements,
but not all agreements are contracts.

A promise is a commitment or undertaking to do
or not to do something in the future. An agreement
designed to regulate future action requires such a
commitment. Similarly, not all promises are contracts.
Contracts may be viewed as legally binding promises.

Thus, contract may be defined as “a promise or
set of promises for the breach of which the law gives a
remedy, or the performance of which the law in some
way recognizes as a duty.” RESTATEMENT (2NP) OF
CONTRACTS § 1.

1.2 Sources of the Law of Contract

The general contract law is based largely on
common law and statutes. Common law is composed of
previously decided cases that are binding precedents. The
Uniform Commercial Code (UCC), its Article 2 in
particular, is the most important statute governing
contract law in the United States.

The UCC is created by two distinguished organizations:
The National Conference of Commissioners on Uniform
State Laws which promotes uniformity in state laws,
and the American Law Institute. It is now law in all of
the 50 states governing contracts for the sale of goods,




