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Legal translation is a special and specialised area of translational activity. This is due to
the fact that legal translation involves law, and such translation can and often does produce
not just linguistic but also legal impact and consequence, and because of the special nature of
law and legal language. Moreover, as is noted, the translation of legal texts of any kind,
from statute laws to contracts to courtroom testimony, is a practice that stands at the
crossroads of legal theory, language theory and translation theory (Joseph, 1995: 14),
Therefore, it is essential that the legal translator have a basic understanding of the nature of
law and legal language and the impact it has on legal translation.

This chapter begins with a classification of legal translation. This is followed by an
analysis of the nature of legal language in terms of its normative, performative and technical
character and the tension between legal certainty and linguistic indeterminacy. A
characterisation of legal language is also proposed in terms of legal lexicon, syntax,
pragmatics and style. Then, the chapter elaborates on the three major sources of difficulties
in legal translation, that is, the legal, linguistic and cultural complications. In particular, it
offers a comparative analysis of the two major legal systems; the Common Law and the Civil
I.aw. Lastly, the chapter contemplates the possibility and impossibility of legal translational

equivalence and whether it is indeed achievable.
Legal Translation Typology

Translation is classifiable into various categories. It can be divided into two general
categories of literary and non-literary translation or the categories of ideational (technical and
non-technical) and interpersonal (non-fictional and fictional) translation (House, 1977), and
the translation of pragmatic texts and literary or artistic texts (Delisle, 1988). Translation
can also be classified according to the division of natural and artificial language based on
language use, and on the types of translation activities, literary or industrial (Sager, 1993).
A commonly used typology is the classification of translation into general, literary and
specialist or technical translation.

Relevant to translation typology is how we view the differences and similarities among
the different types of translation. In this connection, the prototypology proposed by Snell-
Hornby (1988: 27 - 36) is particularly constructive. This is the so-called “natural
categorisation,” that is, in the form of prototypes that have a hard core and blurred edges

£ 3 =



e RS N

(Snell-Hornby, 1988: 27). The prototypology is a dynamic, gestalt-like system of
relationships that covers various types of translation ranging from literary to technical (Snell-
Hornby, 1988: 31). In the classification of general, specialist and literary translation, we
need to recognise that these categories of translation involve different language uses that have
their own peculiarities, but they also share common grounds. As Vermeer (1986; 35, cited
in Snell-Hornby, 1988: 51) points out, for instance, the differences between general and
literary translation are one of degree, not of kind. It is not a polarised dichotomy, but a
spectrum that admits blends and overlapping, a question of quality and intensity, not one of
fundamental difference (Snell-Hornby, 1988; 51). As Harvey (2002 177) puts it, literary
and scientific translations are not watertight and they may be in a hybrid form.

For our purpose, if we follow the general, literary and specialist classification of
translation, legal translation falls under the specialist category, or technical translation. It is
a type of the translational activity involving special language use, that is, language for
special purpose (LLSP) in the context of law, or language for legal purpose (LLP). Legal
translation has the characteristics of technical translation and also shares some of the features
of general translation,

Legal translation can be further classified according to different criteria. For instance,
legal translation has been classified according to the subject matter of the SL texts into the
following categories: (1) translating domestic statutes and international treaties; (2)
translating private legal documents; (3) translating legal scholarly works; and (4)
translating case law. Legal translation can also be divided according to the status of the
original texts: (1) translating enforceable law, e. g., statutes; and (2) translating
nonenforceable law, e. g. , legal scholarly works.

According to Sarcevie (1997), legal translation can be classified according to the
functions of the legal texts in the SL into the following categories: (1) primarily prescriptive,
€. 8. » laws, regulations, codes, contracts, treaties and conventions, These are regulatory
instruments containing rules of conduct or norms. They are normative texts; (2) primarily
descriptive and also prescriptive, e. g. , judicial decisions and legal instruments that are used
to carry on judicial and administrative proceedings such as actions, pleadings, briefs,
appeals, requests, petitions, etc.; and (3) purely descriptive, e. g., scholarly works
written by legal scholars such as legal opinions, law textbooks, articles, etc. They belong 1o
legal scholarship, the authority of which varies in different legal systems (Sargevic, 1997
11). Sarcevic (1997 9) defines legal translation as special-purpose communication between
specialists, excluding communication between lawyers and non-lawyers.

One major problem with the existing classifications of legal translation is that they are
based on the function or use of the original legal texts in the SL, without due regard to the
various TL factors, such as the functions or status of the translated texts. However, there is
a need to distinguish the functions of the SL text from those of the TL text (cf. Roberts,
1992). It is necessary to consider the TL variables, in addition to those of the SL.. Another
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problem of the existing classifications is that many documents that are used in the legal
process and translated as such are excluded from the classifications, e. g. , documents used in
court proceedings. A third major problem is that some of the classifications such as
Sarcevie’s exclude communications between lawyers and non-lawyers (clients). The
restriction in Sarcevit’s “legal texts for specialists only” disqualifies some text types that
make up a large part of the legal translator’s workload in real life: private agreements and
correspondence between lawyers and clients, for instance (see Harvey, 2000).

Given these reasons, before we offer another classification of legal translation, let us
first examine how legal texts may be classified.

In this study, legal language refers to the language of and related to law and legal
process. This includes language of the law, language about law, and language used in other
legal communicative situations (cf. Kurzon, 1998, who distinguishes language of the law
from legal language, i. e. , language about law). Legal language is a type of register, that is,
a variety of languages appropriate to different occasions and situations of use, and in this
case, a variety of languages appropriate to the legal situations of use. Legal texts refer to the
texts produced or used for legal purposes in legal settings.

We may distinguish four major variants or sub-varieties of legal texts in the written
form: (1) legislative texts, e. g. » domestic statutes and subordinate laws, international
treaties and multilingual laws, and other laws produced by lawmaking authorities; (2)
judicial texts produced in the judicial process by judicial officers and other legal authorities;
(3) legal scholarly texts produced by academic lawyers or legal scholars in scholarly works
and commentaries whose legal status depends on the legal systems in different jurisdictions;
and (4) private legal texts that include texts written by lawyers, e. g. , contracts, leases,
wills and litigation documents, and also texts written by non-lawyers, e. g., private
agreements, witness statements and other documents produced by non-lawyers and used in
litigation and other legal situations. These different sub-text types have their own
peculiarities. As noted, legal language is not homogeneous, not just one legal discourse, but
“a set of related legal discourses” (Maley, 1994: 13). Legal language does not just cover
language of law alone, but all communications in legal settings.

Legal texts may have various communicative purposes. They can be for normative
purpose as in the case of bilingual and multilingual statutes and other laws and documents
that establish legal facts or create rights and obligations. These are mostly prescriptive.
Legal texts can also be for informative purpose as in some legal scholarly works and
commentaries, legal advice, correspondence between lawyers, between lawyers and clients,
and documents used in court proceedings. These are mostly descriptive. For the translator,
it is necessary to ascertain the legal status and communicative purpose of the original texts
and the target texts as these may impact on translation. Also importantly for our purpose,
the legal status and communicative purposes in the SL texts are not automatically transferred

or carried over to the TL texts. They can be different.

3 5



kAR EMEEA

Given the foregoing description of legal language and legal texts, legal translation refers
to the rendering of legal texts from the SL into the TL. Legal translation can be classified
into t'Ihree categories in the light of the purposes of the TL texts.

Firstly, there is legal translation for normative purpose. It refers to the production of
equally authentic legal texts in bilingual and multilingual jurisdictions of domestic laws and
international legal instruments and other laws. They are the translation of the law. Often
such bilingual or multilingual texts are first drafted in one language and then translated into
another language or other languages. They may also be drafted simultaneously in both or all
languages. In etther case, the different language texts have equal legal force and one is not
superior to another irrespective of their original status. Such legal texts in different
languages are regarded as authoritative once they go through the authentication process in
the manner prescribed by law. By virtue of this process, such texts are not mere translations
of law, but the law itself (Sarcevi¢, 1997; 20). Examples of these are the legislation in the
bilingual jurisdictions of Canada and Hong Kong of China, the multilingual legal instruments
of the UN, and the multilingual laws of the EU. In the case of the EU, the authentic
language versions of EU laws, now twenty languages, are equivalent since they have the
same legal force and value and can be invoked indiscriminately in appeals to the EC] by EU
citizens or businesses, irrespective of their Member State of origin or that country’s official
language or languages (Correia, 2003;: 41). They are usually drafted in English or French
first to be translated into the other official languages. Nevertheless, they all have equal legal
force.

This category of legal translation may also include private documents such as contracts,
the bilingual texts of which are equally authentic in a bilingual or monolingual jurisdiction.
For instance, in a non-English speaking country, contracts sometimes may stipulate that the
versions of the contract in the official language of the country and English are both
authentic, even though the language of the court and the country does not include English.
In this first category of legal translation, the communicative purposes of the SL and TL texts
are identical.

Secondly, there is legal translation for informative purpose, with constative or
descriptive functions, This includes the translation of statutes, court decisions, scholarly
works and other types of legal documents if the translation is intended to provide information
to the target readers, This is most often found in monolingual jurisdictions. Such
translations are different from the first category where the translated law is legally binding.
In this second category, the SL is the only legally enforceable language while the TL is not,
For instance, a statute written in French from France translated into English for informative
purpose for the benefit of foreign lawyers or other English readers is not legally enforceable.
This is different from the first category where, for instance, a statute written in French in
the bilingual jurisdiction of Canada is translated into English or vice versa and where both the

French and English versions are equally authentic. Sometimes, publishers of translations of
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laws in the second category include a disclaimer to the effect that the translation of such and
such a law is for reference only, and that in legal proceedings, the original language text of
the law shall prevail. Another example is the translation of the legal instruments of the
WTQ, which has English, French and Spanish as its official languages. Here only the texts
written in the official languages have legal force while their translations into other languages
are not binding, but for information only. In this category, the SL. and TL texts may have
different communicative purposes.

Thirdly, there is legal translation for general legal or judicial purpose. Such translations
are primarily for information, and are mostly descriptive. This type of translated document
may be used in court proceedings as part of documentary evidence. Original SL texts of this
type may include legal documents such as statements of claims or pleadings, contracts and
agreements, and ordinary texts such as business or personal correspondence, records and
certificates, witness statements and expert reports, among many others. The translations of
such documents are used by clients who do not speak the language of the court, e. g. ,
statements of claims, or by lawyers and courts who otherwise may not be able to access the
originals such as contracts, correspondence or other records and documents. Such translated
texts have legal consequences attached to them due to their use in the legal process. In
practice, for instance, in Australian courts, a sworn affidavit from the translator is normally
required as to the quality of the translation and the competency of the translator.
Sometimes, the translator is also called upon as a witness in court regarding the translation,
for some of these, the otherwise ordinary non-legal documents written by nonlawyers are
elevated to legal status because of the special use of the original and the translation. This is
similar to court interpreting. Court interpreters in most cases interpret oral evidence of
witnesses who may be retelling ordinary events and answering ordinary personal questions.
These witnesses could say the same or similar things outside the courtroom in non-legal
settings. The main difference is that interpreting the same story in a non-legal setting is
ordinary interpreting while interpreting the same in court is legal interpreting as the
interpreted words are used for a legal purpose under special circumstances and conditions. In
these situations the language use or translation use is contingent upon the existence of a legal
order, which must be considered to be part of the communicative situation. The law’s
institutional character plays a major part in language use in legal settings (Madsen, 1997b),
thus, should be given prominent consideration in our classifications of legal texts and legal
translation. Many parts of the court or litigation documents are the closest to resemble
everyday language use in all the sub-types of legal texts.

The third type of translation is different from the second category described above in
that the third category may include ordinary texts that are not written in legal language by
legal professionals, but by the layperson. This type of legal translation is often left out in
the discussion and classification of legal translation. However, in fact, in the practice of

legal translation, it constitutes a major part of the translation work of the legal translator in
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