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Unit One
&é Legal System

Part | Warming-up

Words and Expressions

legal history FEY

jurist PRE Y 3

litigant JRA A
petitioner HIEA IR A
procedure Ry

outcome IFES

transaction ISL I F R
jurisprudence P PSR R
brief fiR e

civil code R

|. Listen to the passage and fill in the blanks.

Legal history or the history of law is the study of how law has evolved and why it changed.

1) is closely connected to the development of civilizations and is set in the wider
context of social history. Among certain 2) and historians of legal process it has
been seen as the recording of the evolution of 3) and the technical explanation of

how these laws have evolved with the view of better understanding the origins of various
4) , some consider it a branch of intellectual history. The twentieth century
historians viewed legal history in a more contextualized manner, more in line with the think-
ing of social 5) . They looked at legal 6) as complex systems of rules,
players and symbols and seen these elements interact with society to change, adapt, resist or
promote certain aspects of 7) . Such legal historians tended to analyze case histories
from the parameters of social science inquiry, using statistical methods , analyzing class distinc-
tions among 8 ) , petitioners and other players in various legal processes. By

analyzing case 9) ,transaction costs and the number of settled cases they began an
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analysis of legal institutions , practices , procedures and briefs that gave us a more complex pic-

ture of law and society than the study of jurisprudence, 10) and civil codes can

achieve.

Il. Listen to the passage again and answer the following questions.

1. What is legal history or the history of law?

2. What was the view of the twentieth century on legal history?
3.
4

. By analyzing case,what would be the outcomes?

What attitudes did they hold towards case history?

Part [I Dialogues

Dialogue 1

Words and Expressions

common law ELBLRTS

precedent Fef) (JEE )
tribunal BLBE , o H T 5 APk
legislative SEVEN) s SR
executive branch AT

stare dectsis 45 JiE |
jurisdiction BERERL, AlTEAL
appellate court Rk

|. Listen to the dialogue and choose the best answer.

1.

Common law is also known as

A. civil law B. case law C. canon law D. Islamic law
Common law means

A. the law common to the whole country  B. the law common to the whole world

C. there are common features in law D. the law is in common

. Precedent means

A. the leader of the country B. prior cases

C. the director of an organization D. the principle of case law

. Who has the authority and duty to make laws by creating precedents?

A. jury B. judges C. lawyers D. scholars
In practice,the decisions of a court are binding to
A. all jurisdictions B. lower court’s decisions

C. only a particular jurisdiction D. half of the jurisdictions
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Il. Listen to the dialogue again and answer the following questions. (e
P

1. How does the common law system work? B

2. Are there any requirements while stare decisis is applied? Wt

3. Give an example to show how a case has binding authority or persuasive authority on

i
future cases. 5
i
Dialogue 2

£

Words and Expressions

methodological Ik

source of law AR DR

default B, RFN%E

analogy Heffe, KL

judicial review AL A 3
federalism R il

|. Listen to the dialogue and choose the best answer.

1. The difference between civil law and common law lies
A. only in the fact of codification B. just in the mere fact of codification
C. not just in the mere fact of codification ~ D. always in the fact of codification
2. Which of the following statement is NOT right?
A. Civil law is also called Roman law
B. Civil law is also called continental law
C. Civil law is derived from Roman Empire
D. Civil law is also called canon law
3. Which of the following statements is right?
A. Civil law is quite different from classic Roman law
B. Civil law and classic Roman law have a lot in common
C. Civil law is developed from canon law
D. Common law and civil law have nothing in common
4. The UK has no written constitution ,so
A. constitutional cases are decided through constitutional provisions in other body of laws
B. there is no way to handle constitutional issues
C. they cite constitutions of other countries
D

. they are preparing for creating written constitution
Il. Listen to the dialogue again and answer the following questions.

1. What would be the judge’s response if clients go by default in the civil law system?
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2. What would be the respective responses if there are constitutional cases?

3. List at least three differences between common law and civil law.

Part I Listening Comprehension

Words and Expressions

commonwealth countries B E K
outlaw i = i FRLERED A
bills of attainder IR AEAL 58, RIRF AL
duty of care R =IPE T
common carriers wHIRIE N 2l i85 A
Statute of Frauds Bij LR VE
descendant Ja e
diverge Pt 5, 7315
persuasive A VBRI
cite g1, 35451
Blackstone A 3R e el (8 [ 2 AEE )
|. Listen to the passage and choose the best answer.
1. The United States is heir to the tradition of English law.
A. common law B. civil law C. canon law D. social law

2. Certain practice traditionally allowed under English common law were expressly out-
lawed by the Constitution,such as bills of attainder and
A. general warrants B. general search warrants
C. arrest warrant D. Johny warrants

3. American judges, like common law judges elsewhere, not only apply the law, but

also
A. make the lord B. meet the law  C. correct the law  D. make the law
4. All states of the U.S. A. have enacted “reception statutes”.
A. except Indiana B. except Louisiana
C. including Indiana D. including Louisiana
5. Contemporary U. S. courts often cite when discussing the evolution of an

ancient judge-made common law principle into its modern form.
A. non-revolution cases B. revolutionary cases
C. pre-revolution cases D. post-revolution cases
6. Such English statutes are still regularly cited in contemporary American cases inter-

preting
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A. their modern decisions B. their modern American descendants i
C. American precedents D. their American models 1%
7. American courts rarely follow post-revolution commonwealth rulings . i
A. unless there is no American ruling on point 1/
B. unless there is American ruling on report i)
C. unless there is no American ruling £
D. and there is less American ruling on report i

8. Citations to English decisions in America gradually disappeared

A. during the 9th century B. during the 18th century
C. during the 19th century D. tll the 19th century
9. The number of published volumes of American reports soared from 18 in 1810
to .
A. over 18,000 by 1910 B. over 80,000 by 1910
C. over 8,000 by 1919 D. over 8,000 by 1910
10. American courts ,a famous old case or a nod to Blackstone.
A. occasionally said a British classic or two o
B. occasionally cite a British classic or two
C. always cite a British classic, too
D. never cite a British classic or two

Il. Listen to the passage again and discuss the following topics.

1. The spreading of common law
2. The influences of British law on American law in modern times

3. American attitudes towards cases(precedents) outside the country

Part [V Supplementary Material

Words and Expressions

Romano-Germanic P o-HIREWR
codification 12 L G 2
legislature SEEALR
parliament W, He

Code of Hammurabi (IS ETRI A7 Y]
Corpus Juris Civilis (RIERE)
Emperor of Justinian T e Bl
Byzanitinian Empire FE gzt [

Islamic law (i RN e



.» Unit One Legal System

equity VA

overrule R

aristocracy TR

judiciary WE s Al BE s w R R

legislation BVAZS

collective FARCTTA)

Sharia PP I0T 22 B

Figh BT 22 ik A

Ulema g 5 UL (BRSO & 3 ) |
B AP A ) S R 2y, B 1
Fh = 53 23 R

orthodox EGER) , BTG

ecclesiastical SEHW, B EA RN

revelation IERINE )

Roman Catholic Church VAP NEX

Eastern Orthodox RIEH

Anglican Communion B EG R /N

Listening Script

Different Types of Legal System

The legal systems of the world today are generally based on one of four basic systems: civil
law , common law ,socialist law and religious law—or combinations of these. However,the legal sys-
tem of each country is shaped by its unique history,and so incorporates individual variations.

Civil law

Civil law is the most widespread system of law around the world. It is also sometimes known as
Continental European law. The central source of law that is recognized as authoritative is codifica-
tions in a constitution or statute passed by legislature ,to amend a code.

Codified systems are basic laws that are set out in codes. A code is simply a body of laws.
These are statutes enacted by national parliaments that arrange whole fields of law in an orderly,
comprehensive , and logical way. Today, most European countries have national codes based on
blend of customary and Roman law that makes the resulting systems members of the Romano-Ger-
manic legal tradition.

While the concept of codification dates back to the Code of Hammurabi in Babylon ca. 1790
BC, civil law systems mainly derive from the Roman Empire,and more particularly ,the Corpus Ju-
ris Civilis issued by the Emperor Justinian ca. AD 529. This was an extensive reform of the law in
the Byzantine Empire, bringing it together into codified documents. Civil law was also partly in-
fluenced by religious laws such as canon law and Islamic law. Civil law today, in theory, is

interpreted rather than developed or made by judges. Only legislative enactments ( rather than
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judicial precedents,as in common law ) are considered legally binding.

Scholars of comparative law and economists promoting the legal origins theory usually subdi-
vide civil law into several groups.

French civil law;in France,the Benelux countries, Italy, Romania, Spain and former colonies
of those countries;

German civil law:in Germany, Austria, Switzerland , former Yugoslav Republics, Greece , Por-
tugal , Turkey , Japan , South Korea and the People’s Republic of China;

Scandinavian civil law:in Denmark, Norway and Sweden. As historically integrated in the
Scandinavian cultural sphere,Finland and Iceland also inherited the system.

Common law

Common law and equity are systems of law whose sources are the decisions in cases by
judges. Alongside, every system will have a legislature that passes new laws and statutes. The
relationships between statutes and judicial decisions can be complex. In some jurisdictions such
statutes may overrule judicial decisions or codify the topic covered by several contradictory or
ambiguous decisions. In some jurisdictions, judicial decisions may decide whether the jurisdiction’s
constitution allowed a particular statute or statutory provision to be made or what meaning is
contained within the statutory provisions. Statutes were allowed to be made by the government.
Common law developed in England, influenced by the Norman Conquest of England which intro-
duced legal concepts from Norman law, which in turn was influenced by aspects of Islamic law.
Common law was later inherited by the Commonwealth of Nations,and almost every former colony
of the British Empire has adopted it ( Malta being an exception). The doctrine of stare decisis or
precedent by courts is the major difference to codified civil law systems.

Common law is currently in practice in Ireland, most of the United Kingdom( England, Wales
and Northern Ireland ) , Australia, New Zealand, India ( excluding Goa) , Pakistan, South Africa,
Canada( excluding Quebec ), Hong Kong of China, the United States ( excluding Louisiana ) and
many other places. In addition to these countries and places,several others have adapted the com-
mon law system into a mixed system. For example , Nigeria operates largely on a common law sys-
tem, but incorporates religious law.

In the European Union the Court of Justice takes an approach mixing civil law ( based on the
treaties ) with an attachment to the importance of case law. One of the most fundamental documents
to shape common law is Magna Carta which placed limits on the power of the English Kings. It
served as a kind of medieval bill of rights for the aristocracy and the judiciary who developed
the law.

Socialist law

The origins of the socialist legal system can be traced back to the 1917 Bolshevik Revolution,
which gave birth to the Union of Soviet Socialist Republics. The objectives of classical socialist law
are threefold. First,law must provide for national security. Ideally,the power of the state must be
consolidated and increased to prevent attacks on the socialist state and to assure peaceful coexis-

tence among nations. Second ,law has the economic task of developing production and distribution
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of goods on the basis of socialist principles so that everyone will be provided for according to his
needs. The third goal is that of education:to overcome selfish and antisocial tendencies that were
brought about by a heritage of centuries of poor economic organization.

The source of socialist law is legislation. Socialist law rejects the idea of separation of powers.
The central notion of socialist law is the notion of ownership. Socialist law is unique with respect to
“socialist” ownership, of which there are two versions: collective and state. A typical example of
collective ownership is the collective farm, which is based on nationalized land. State ownership
prevails in the industrial sector in the form of installations , equipment , buildings , raw materials and
products. Versions of this type of legal system still exist in China, Cuba, North Korea and Vietnam.

Religious law

Religious law refers to the notion of a religious system or document being used as a legal
source , though the methodology used varies. For example ,the use of Jewish Halakha for public law
has a static and unalterable quality, precluding amendment through legislative acts of government
or development through judicial precedent;Christian Canon law is more similar to civil law in its
use of civil codes; and Islamic Sharia law (and Figh jurisprudence ) is based on legal precedent
and reasoning by analogy ( Qiyas) ,and is thus considered similar to common law.

The main kinds of religious law are Sharia in Islam, Halakha in Judaism, and canon law in
some Christian groups. In some cases, these are intended purely as individual moral guidance,
whereas in other cases they are intended and may be used as the basis for a country’s legal system.
The latter was particularly common during the Middle Ages.

The Islamic Legal System of Sharia ( /slamic law ) and Figh ( Islamic jurisprudence ) are the
most widely used religious law, and one of the three most common legal systems in the world along-
side common law and civil law. It is the most protected divine law ,because ,the majority of the rul-
ings of Sharia law are based on the Quran and Sunnah, while a small fraction of its rulings are
based on the Ulema(jurists) who used the methods of Ijma( consensus) , Qiyas( analogical deduc-
tion) , Ijtihad ( research ) and Urf( common practice ) to derive Fatwa ( legal opinions). An Ulema
was required to qualify for an Ijazah(legal doctorate)at a Madrasah ( school ) before they could is-
sue Fatwa. During the Islamic Golden Age, classical Islamic law may have had an influence on the
development of common law and several civil law institutions. Sharia law governs a number of Is-
lamic countries,including Saudi Arabia and Iran,though most countries use Sharia law only as a
supplement to national law. It can relate to all aspects of civil law, including property rights, con-
tracts or public law.

The Halakha is followed by orthodox and conservative Jews in both ecclesiastical and civil
relations. No country is fully governed by Halakha,but two Jewish people may decide, because of
personal belief,to have a dispute heard by a Jewish court,and be bound by its rulings.

Canon law is not a divine law, properly speaking, because it is not found in revelation.
Instead, it is seen as human law inspired by the word of God and applying the demands of that re-
velation to the actual situation of the church. Canon law regulates the internal ordering of the Ro-

man Catholic Church, the Eastern Orthodox Church and the Anglican Communion. Canon law is



