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Abstract

As a multilateral treaty with numerous contracting party, the Energy
Charter Treaty ( ECT)’s investment rules are very representative and
have a important position in the international investment law. In
company with the investment rules in NAFTA Chapter 11 and other
American and European BITs, ECT’s investment rules reflect the
ideological trend of investment protection and investment liberalization
and became the chief sources of the draft of Multilateral Agreement on
Investment. Basing on the development of international investment law
and ECT’s investment arbitration cases, analyzing ECT’s investment rules
wholly, will benefit us of catching the development trends of
international investment law, and can give advises to the investment
agreements and energy investment laws of our country.

Basing on a chief introduction of the European Energy Charter and
the Energy Charter Treaty and Combining with the historical development
of international investment law, Chapter One of this dissertation sketches
out the content of ECT’s investment rules and point out that ECT’s
investment rules have a important position in the international investment
development history. ECT’s investment rules have a very high investment
protection standard ‘but rather low investment liberalization standard.
And they have many issues which need to be deeply thinking about.

Chapter Two of this dissertation analyzes the scope of application of
ECT’ investment rules. Although ECT only applied to energy field, it has

“

a very broad protected investment " conception. This broad

“investment” conception is further expanded by the ECT investment
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arbitration practices. The ECT’s “investor” conception also has its
character, but the “benefit denial clause” which tried to prevent “mail
box” company to get the advantages of ECT has very little applying
possibility. Additionally, the provision application of ECT also to some
degree expands the time and space scope of Hs investment rules
application. In a word, ECT tries best to expand its investment rules’
application scope.

Chapter Three studies on the relative treatment standard, i.e.
national treatment and most-favoured-nation treatment, of ECT’s
investment rules. About the relative treatment standard, ECT’s
investiment rules are divied into pre-establishment phase and post-
stablishment phase. These to phases have different treatment. In pre-
establishment phase ECT does not require giving national treatment and
most-favoured-nation treatment, but only stipulates “ best endeavor”
liability. In post-stablishment phase, ECT stipulates very strict national
treatment and most-favoured-nation treatment liability which are much
more strict than other investment agreement.

Chapter Four elaborates the absolute treatment standard of ECT’s
investment rules. ECT also stipulates very high absolute treatment
standards of investment with an ambiguous diction. These standards not
only include traditional fair and equitable treatment and constant
protection and security, but also add other very high requirements such
as transparence, abservance of other international treaties and “umbrella
clause”. These standards are very benefit to investors but are also very
contaversial issues in international investment law.

Chapter Five studies on the expropriation and compensation rules of
ECT’s investment rules. These rules are similar to other international
investment agreements. But the expropriation and compensation rules
have some new development trends at present. Especially about the
identification standard of indirect expropriation, some countries,

represented by the USA, in their investment agreement give a much more
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Abstract

accurate definition of indirect expropriation and preclude some
nondiscriminated measures for public interest protection from this
definition. This restricted definition of indirect expropriation may become
an important development direction of international investment law.
However, ECT does not reflect such trend, and this is one of the
important defects of its investment rules.

Chapter Six is about some other substantive provisions including
performance requirements prohibition, transfers related to investments,
compensation for losses owing to war or similar events and key
personnel. About these aspects, ECT has different attitude. About the
performance requirements, ECT’s stipulation is quite loose, because its
requirement is not more than WTO TRIMs agreement. This reflects the
relative lower standard of investment liberalization of ECT. However,
about other three aspects, ECT’s stipulations are as strict as, even
stricter than, other international investment agreements,

Charter Seven studies on the ECT’s environmental provisions related
to investment. The ECT’s environmental rules are mainly provided in
Article 19 and some rules are provided in the Preamble and Article 18.
The ECT’s environmental provisions have very positive meaning, while
they embody the parties’ attention on the environmental issues.
However, comparing with recent other investment treaties, the ECT’s
environmental rules have obvious flaws. Some important rules are
absent. The words of the environmental provisions are very weak.
Moreover, it does not reserve any space for environmental protection in
its investment dispute resolution mechanism. In a word, the ECT’s
environmental provisions related to investment have an obvious character
of “weak law”

Chapter Eight studies on the investor/state dispute resolution
mechanism of ECT’s investment rules. This mechanism in ECT article 26
has very remarkable characteristic that it is favorable to investor. This

mechanism requires the host country to give its “unconditional” consent
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to the submission of a dispute to international arbitration and abandons
many conditions to limit investor’s right to submit a arbitration, such as
fork-in-the-road clause, prescription, notice of arbitration intention,
limitation of arbitration scope, etc. In practice, the issues of umbrella
clause, multiple proceedings and transparency of arbitration in investor/
state arbitration are very controversial. The ECT investment arbitration
also has those defects. Therefore, we need to rethink ECT article 26
mechanism basing on present international arbitration practices.

Chapter Nine analyses the clues of ECT’s investment rules to china.
ECT has a very high standard of investment protection and a relatively
lower standard of investment liberalization. The defect of ECT investment
rules is their excessive preference to investor protection but the neglect of
host countries’ economic and social governance power. The cooperation
with international energy organization has important meaning to China,
because that will enhance the stability and security of our energy supply,
improve our energy investment environment, protect our energy
enterprises’ oversea investment. But when we advance the cooperation
and sign international treaties, we need to considerate our own condition
and cannot accept excessive investment protection and liberalization
standards. However, we need to learn experiences from ECT, promote
our domestic and international energy investment legislation, and

guarantee our energy security.

Key Words: the Energy Charter Treaty; international investment

law; investment protection; investment liberalization
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