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PART I

INTRODUCTION TO COMMON

LAW SYSTEM



THERE are two main legal systems in the world: one is civil law system®
under which written statutes play an important role, and the other is common
law system® whereby case law® has been in a dominant position. Chinese
legal system roughly belongs to the civil law system because written statutes
are the main sources of law in China, although some scholars would name it
as a separate “Chinese Legal System.” The differences between the civil law
system and the common law system are not only reflected in the forms of law
(written statutes or case law), but also reflected in the methodologies of
teaching and studying the law. While a law student in China normally starts
to learn the general theories of law and the framework of the written
statutes, a law student in a common law country would read cases from the
day he enters law school. Therefore, understanding and analyzing-cases is
one of the most fundamental skills that a common law lawyer must possess.
This book will focus on common law case analysis and legal writing, and Part
I is aimed at introducing the basic features of common law.

@ Civil law system (K[fE: %) is the system of jurisprudence originated in the Roman Empire and later
held and administered by the European continental countries and some other countries, which comprises
the statutes, codes, and other written ordinances, as distinguished from the common law of England
and the canon law.

@ Common law system (L [A]3: & , B N &8 ¥ 2 E B P R is the system of jurisprudence originated in
England and later held and administered by the Commonwealth countries and other countries under
British influence, which comprises the body of principles and rules derived solely from usages and
customs or from the judgments and decrees of the courts recognizing, affirming, and enforcing such
usages and customs.

® Case law (HIf3%) is the aggregate of reported cases as forming a body of jurisprudence, or the law of
a particular subject as evidenced or formed by the adjudged cases, in distinction to statutes and other

sources of law.



CHAPTER 7

COMMON LAW

1.1 Law

What is the law? Even experienced lawyers, judges, or law professors
may not be able to give an answer right away. Even if they may, you will
find the definitions given by different people are different. It is almost
impossible to give an accurate definition of “law” that covers every aspect of
it. There is simply not a unified or all-inclusive definition of law. It is
probably wiser not to probe the exact meaning of law here in this book;
instead. it is more important to understand what the law is mainly comprised
of, who made the law, and what will happen if the law is not observed.

Among the various definitions and descriptions of law, one commonality
is that they all agree laws are rules. There are many rules in our life but only
the legal rules are laws. Webster’s New World Dictionary defines a legal
rule as

a) a regulation or guide established by a court governing court practice
and procedure;

b) a declaration, order, etc. made by a judge or court in deciding a
specific question or point of law;

o ) - . . 2o B 'D
c) a legal principle or maxim'.

D Maxim (FEAEN],FEAFH) is a saying that expresses a general truth or rule of conduct.
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This description of legal rules is not complete because in common law
system legal rules require the participation of government in their creation
and enforcement and may be made by the legislature?®, executive®, and
judiciary®. The laws made by the legislature are called statutes or acts; the
laws made by the executive are named administrative regulations or
administrative rules; and the laws made by the judiciary in the course of
deciding cases are known as case law. The executive and the judicial courts
have power to enforce the law. Any disputes will be resolved and any person
who fails to observe the law will be punished through the procedure provided
by the legal rules.

Therefore, law can generally be understood as the rules and underlying
policies for guiding or regulating people’s behavior in society. It is the regime
that orders human activities and relations through systematic application of
the force of politically organized society, or through social pressure, backed
by force, in such a society. @ It tells people what is allowed to do and what is
not allowed to do, what procedures must be followed, and what happens to those
who do not follow them. Law defines relationships among individuals and groups
and helps people arrange or conduct their business with greater security.

1.2 Common Law

Common law is also called case law or judge-made law, which is the basis
of law in countries that have been at some time under British influence, with
England and the United States as the representative countries. This system

had been well established since 1215 and it “originates from English law,

@ The legislature (GZEEHLX) is the governmental department, assembly, or body of persons that makes
statutory laws for a state or nation.

@ The executive ({THHLK) refers to the governmental department that is charged with the detail of
carrying the laws into effect and securing their due observance.

@ The judiciary (@] ##LK) is the branch of government invested with the judicial power to interpret,
construe and apply the law.

@ Black's Law Dictionary (9™ Ed. ) 962 (West 2009).



