A= BUR BRI

Selected Intellectual Property Cases
(2009—2010)

LBMERARERMIA=EAE &
MEF T |

Compiled by Intellectual Property Division
of Shanghai High People's Court

Zheng Zhaofang Chief Editor



VS E ULy

Selected Intellectual Property Cases
(2009—2010)

LimERARERMIA=NEHE 4
BEF EH

Compiled by Intellectual Property Division
of Shanghai High People's Court

Zheng Zhaofang Chief Editor

SEHEEES LN E N

,5, Fe 7 F R 4



HNERE

A H N LR 20002010 £ FHRFLEMET R FRESFRELAA —
REMEHESHMEN, EIERHRRE, £, #4, #HODAHL. EIROE
REHHMEAS RN TEEATEN, EERHONFEXER, EFHH 2 #A
NEFHBRRAAER, FHEPREMREAFINEA L, FAERHA RN EE
R,

AETRERERFTHAIEE . RAA, BRFRALLEAREIREA, BER
RAFRARF RFESZEER

REHE: Z/E RERR: #HAEX
PATHRE: HEW REHM: FiE2E

HYRE: HMTT

EHEMSE (CIP) BT

IR AL IRE 1 . 2009—2010 / $&%EF T4 ; LN RAANRKER
HRFEAL S FIRE S, —IbE . FHRFERGH RRAL, 2012.3

ISBN 978 -7 -5130 - 1117 -4

1.O%- 1.0 -@L- M. QI FE - £l - 48 - HE
V. ®D923. 405

o [ B A B 4 CIP $diE 7 (2012) 56 029162 5

HIRFRGIFEE (2009—2010)

ZHISHICHANQUAN ANLI JINGXUAN (2009—2010)
LTS EA RERAPEREHE S

HES T

HIRETT: =7 R2
Foo bk dbgtdidne X Ay gk 1 BB % 100088

5] $ik: http://www. ipph. ¢n 1] #: bjb@ cnipr. com
#47iE. 010 - 82000860 4% 8101,8102  f&  K: 010 -82005070/82000893
F&HBIE: 010 — 82000860 44 8115 FHARFH: pengxiachua@ cnipr. com
B R dbmTE A ERT B 8 RN RS R
F A 880mm x1230mm 1/32 B 3Kk : 19.125

KR R 2012 4E3 A1 IR Bl k. 2012 4E3 4 1 WKENR
¥ # . 531 T E #fr: 60.00 JG

ISBN 978 -7 -5130 - 1117 -4/D - 1414 (3998)

HEER BRBHR
MENERBEM, FHARER,




E &
BlE%H
W =

wm £ =

ARE

% A

(ZEKREEHZ)
x| E4e B R

JR P AR ST

I A

b3

23

AR

% &

>



53

FEFEHSESQERERERE, RRERERS—, 2
EERAMIEE, RO RMIRE SRR EEA TR EEMEEN
EF5Z—. ERMIRFNREFRMEEREASE —, REFHAR
B, AR AE A TAE2m % L EIn Hrm R AR,
i B F iR ml kAR e, (R BRI B T 5 R B E K
WAAEENALEL . BARGIEAVRERAN ., S—BAR
e, EHEEERL— . BRARKFRER. IR RKERAR
BlEX—Ih8E, BAIZERBIFRE MR HAREIE, A6
BRAEDRE BRBTROISE, EHFERAT KO STR F g
IR H A TAER M AT

EEATHEEGRRINETN, SUFEK, FRERMG. 5
RUWERZ . Kk, BEEBRS IR RHEFETRR LR W
REET, RWTESL . MR, FE L EP, RAHLH,
LIS FBEER 2 . BB R AR E IR, 24BN
MR, FLINERMILE . REERERS SN ERE.
Z3ZHEEN, EBERCAE AP RRAE B SR GE
BT (BB ARERAR), HERMFALRSARERIFENE
B “HEEBEMPARERERT HREAET M EER AR~
BRIERY S0 (R BIRAI” . A 2011 2, TR EARKEE
BUFEMEREE “ Bk REER P+ REEH", R
BT BB SE R, T REREFANELKEIF, A
TEAE .

AR B SRR HOE P4 _E ik e 8 45 B BT AR = AR
TrrAE iR ey, RIFRBERZEFN. Ftr. TF RAENRE



2 | mivms sz (2000—2010)

FERFROVULAATHITE ., MEREF. EALRNROT, A
MW R E AL . HE RS AR LK a5
ERENT ZAHKE; ARNYENERSEEENEELNSS
RAGAE A, FbR G EERAIAE . SNE L & FR A SOF L HIR
1. DR ARFHEAR R MR . SPBIT & AR ECH E bR
SRR AU F g e R, B REIESELNE S
EAPR ORI, FITEE, WA, J13K LU i i b Y 3C
K, FEESRECHORER, S b B PR R AU SR A A B B
FEhA, S bk B A B X R A R i [ A B
FEESHER, ARBIERMAPIICT &S], IR RARA
THTE,

ARRAIRAREENED AR, AT EENERBAXRE
Bo BIABHEE DSEEAIRAEE SRR WA HIEER
VT b e R N w17 45 515 S PN 2 &l k(27 A DS
PR A T AR

W &
2011 %11 A



Preface l 1

Preface

After the socialist legal system with Chinese characteristics has been
established , ensuring the unified application of laws and promoting effec-
tive enforcement of laws have become one of the most important and im-
perative tasks in carrying out the basic strategy of ruling of law. In the ju-
dicial area concerning Intellectual Property, better unification in applica-
tion of law and improving trial quality is not only the basic requirement in
fully carrying out the basic strategy of ruling of law in the trial work con-
cerning Intellectual Property, but also of important realistic significance
to strengthening the judicial protection of Intellectual Property and promo-
ting the construction of innovation-oriented country and cities. Typical
cases have the role of demonstrating rules of law, unifying ruling crite-
ria, advancing unified application of law and upgrading judicial level.
To bring this function of typical cases into full play , for years, we have
kept on compiling collections on trial of cases concerning Intellectual
Property. This book is a collection of latest cases we elaborately com-
piled, and now we present it to our friends concerning and supporting
the trial work related to Intellectual Property in courts of Shanghai.

Shanghai is at the front of economic development in China, playing
an active role in business and economic activites, and there are also
many challenging cases with new features. In recent years, the Intellec-
tual Property triebunals in various courts of Shanghai have actively imple-
mented the “exquisite strategy”, keeping on establishing and completing
the mechanism to discover, handle, investigate and make known exqui-

site cases, and endeavoring to conclude various complicated challenging
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cases of new features as “exquisite case” handled by following formalized
and stringent procedures, with sufficient and careful proof of evidences,
clear and steadfast affirmation of facts and accurate and proper applica-
tion of law. After years of efforts, many cases concerning Intellectual
Property triald by courts of Shanghai have been published on the “Bulle-
tin of Supreme People’s Court” as guiding cases, and some cases were
selected, among “ten major cases handled by courts of China concerning
judicial protection of Intellectual Property” of the year and “50 typical
cases handled by courts of China concerning judicial protection of Intel-
lectual Property” after appraisal by the Supreme People’ s Court. In
2011, Shanghai High People’ s Court for the first time selected and pub-
lished “ten major cases handled by courts of Shanghai concerning judicial
protection of Intellectual Property”, in order to actively expand the so-
cial inﬂ_u;fpce of exquisite cases, and bring into full play the guiding and
fonnalizi;g role of judicial trial in the society.

The cases compiled in this book were carefully selected from several
thousand cases concerning Intellectual Property concluded by courts in
Shanghai in recent two years, including civil cases concerning copyright,
trademark, patent and anti-unfair competition and administrative and
criminal cases concerning Intellectual Property. Among the selected ca-
ses, some have attracted wide attention in society as they are related to
well-known domestic or overseas enterprises, trademarks, works and
major events such as Shanghai World Expo; and some are related to dif-
ficult issues in current trials of Intellectual Property cases such as obliga-
tion of care by network service providers and infringement affirmation cri-
teria, determination of rational use of trademarks, protection of Chinese
translation in names of foreign enterprises, interpretation of claims con-
cerning functional technical features, and infringement determination cri-

teria in design patent. In each case, we made analysis of the matter and
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explored the theory of law on key issues in affirming facts and application
of law, with the efforts to reflect in simple and clear writing and a strin-
gent and pragmatic manner the latest movement in trial of cases on Intel-
lectual Property in courts of Shanghai in recent two years and the latest
thinking and exploration by Intellectual Property judges in courts of
Shanghai on the leading edge issues in their judgment concerning Intel-
lectual Property. This collection is arranged bilingually in Chinese and
English, to meet the different needs of different people in the judicial
circle.

Judicial cases reflect judicial wisdom. They contain rich information
on rule of law and humanities. We hope that this book can help promote
communications and exchange of ideas between Intellectual Property jud-
ges in courts of Shanghai and the academic and industrial circles. We also
highly appreciate people from all walks of life for their persistent concern
and support for the Intellectual Property trial work in courts of Shanghai.

The editor
November, 2011
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